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United States Court of Appeals for| the 

District of Columbia 


i 


No. 6599. 

| 

William Cogger, Appellant, 

i 

vs. ! 

Melvin C. Hazen, Geokge E. Allen, Dan I. Sultan!, Com¬ 
missioners of the District of Columbia. 


a Supreme Court of the District of Columbia. ! 

i 

At Law. 

i 

No. 85337. | 

| 

Melvin C. Hazen, George E. Allen, Dan I. Sultan, Com¬ 
missioners of the District of Columbia, Petitioners, 

vs. 

William Cogger, Respondent. 

| 

United States of America, | 

District of Columbia , ss: 

Be it remembered, That in the Supreme Court of the Dis¬ 
trict of Columbia, at the City of Washington, in said Dis¬ 
trict, at the times hereinafter mentioned, the following 
papers were filed and proceedings had, in the above-entitled 
cause, to wit: 


i 


1—6599a 
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1 Petition for Mandamus. 

Filed April 11, 1935. 

In the Supreme Court of the District of Columbia. 

At Law. 

No. 85337. 

Melvin C. Hazen, George E. Allen, Dan I. Sultan, Com¬ 
missioners of the District of Columbia, Petitioners, 


vs. 

William Cogger, Respondent. 

Now come Melvin C. Hazen, George E. Allen and Dan I. 
Sultan, Commissioners of the District of Columbia, and 
show to the Court as follows: 

1. That they are the legally appointed Commissioners of 
the District of Columbia and bring this suit in their ca¬ 
pacity as such. 

2. That the respondent, William Cogger, is a citizen and 
resident of the District of Columbia and is sued as such. 

3. That by the Act of Congress of February 18, 1929, 45 
Statutes at Large 1227, it is provided: 

“If any person neglects or refuses to file a return of per¬ 
sonal property as required by law, and the Assessor cer¬ 
tifies to the Board of Commissioners that, in his opinion, 
the best information obtainable does not afford a satisfac¬ 
tory basis for assessment, the Board of Commissioners 
may, by petition to the Supreme Court of the District of 
Columbia for mandamus against such person, compel the 
filing of a sworn return, and in such case the court shall 
require the person at fault to pay all expenses of the pro¬ 
ceeding.’ ’ 

4. That the said respondent has neglected or refused to 
file a return of his personal property as required by law 
for the fiscal year ending June 30, 1934, and the fiscal year 
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ending June 30, 1935; that the respondent lias been 
2 repeatedly requested to file such a return land has 
neglected or refused to do so, nor has he ]baid any 
personal tax for the said years. I 

5. That the Assessor of the District of Columbia certified 
to the Commiesioners that he was not able to ascertain a 
satisfactory basis for an assessment against the said re¬ 
spondent on his personal property. Said certificate reads 
as follows: 

| 

4 ‘To the Commissioners of the District of Columbia: 

i 

I hereby certify that I have been unable to secure a re¬ 
turn of personal property from William Cogger, Earle 
Building, 13th and E Streets, N. W., for the fiscal years 
1934 and 1935, and in my opinion the best information 
obtainable does not afford a satisfactory basis foif assess¬ 
ment, and it is respectfully requested that the Commis¬ 
sioners petition the Supreme Court of the District of Co¬ 
lumbia for mandamus against William Cogger, td compel 
the filing of personal tax returns for the years mentioned 
above. 

Respectfully submitted, 

(S.) WM. P. RICHARDS, 

Assessor, p. C.” 

6. That the petitioners are advised by counsel, aijd there¬ 

fore aver, that the Assessor is entitled to have from the 
respondent a full and complete return under oatll of the 
personal property, tangible and intangible, owned! hy him 
or held in a fiduciary capacity for the years abojve men¬ 
tioned. | 

i 

Prayers. 

Wherefore, your petitioners pray: j 

l 

1. That the respondent may be required by mandamus to 
file with the Assessor of the District of Columbia a full 
return, signed by him and sworn to, of the personhl prop¬ 
erty, tangible and intangible, owned and held by him in his 
private capacity or as a fiduciary. 




4 


WILLIAM COGGER, APPELLANT, VS. 


2. That the respondent be required to pay the costs of 
this suit. 

3 3. That the petitioners may have such further 
relief as may be proper. 

i MELVIN C. HAZEN, 

GEO. E. ALLEN, 

DAN I. SULTAN, 

Commissioners of the District of Columbia, 

Petitioners. 

E. BARRETT PRETTYMAN, 

Corporation Counsel, D. C., 

GEORGE D. NEILSON, 

Assistant Corporation Counsel, 

JAMES W. LAUDERDALE, 

Assistant Corporation Counsel, 

Attorneys for Petitioners. 

District of Columbia, ss : 

Personally appears Melvin C. Hazen, who, being first 
duly sworn according to law, deposes and says that he is one 
of the Commissioners of the District of Columbia; that he 
has read the foregoing petition of said Commissioners and 
knows the contents thereof; that the facts therein stated 
upon his personal knowledge are true, and those stated 
upon information and belief he believes to be true. 

MELVIN C. HAZEN. 

Subscribed and sworn to before me this 26th day of 
February, 1935. 

[seal.] ADAM A. GIEBEL, 

Notary Public, D. C. 

4 Rule to Show Cause. 

Issued April 12, 1935. 

******* 

Upon consideration of the petition of the Commissioners 
of the District of Columbia, filed herein, it is, by the Court, 
this 12th day of April, 1935, ordered: 

That William Cogger, respondent, show cause, if any he 
have, on or before the 26th day of April, 1935, why a writ of 
mandamus should not issue to him commanding him to file 



M. C. HAZEN, G. E. ALLEN, D. I. SULTAN, COMMES. 


with the Assessor of the District of Columbia the return 
required by law of the personal property owned or held by 
him in his own name or as a fiduciary; provided copy of 
this order be served upon the respondent on or before the 
17th day of April, 1935. i 

JAMES M. PROCTOR, 

Justice. 

Served copy of the above Rule to Show Caude on the 
above named respondent, William Cogger, personally, 
4-15-35. 

JOHN B. COLPOYS, 

U. S. Marshal in and for the District of Columbia.. . 

By H. C. ALLEN, 

K. j 

Deputy U. S. Marshal. 

5 Answer to Petition for Mandamus. 

Filed April 25,1935. 

# # * * # * # 

Now comes the respondent, by his attorneys, and reserv¬ 
ing to himself all right of exception to the petition filed by 
the petitioner in the above cause, for answer thereto says: 

1. He admits, upon information and belief, that the Com¬ 
missioners of the District of Columbia are legally ap¬ 
pointed. 

2. States that the respondent, William Cogger, |is a citi¬ 
zen of the United States, residing in the District of 
Columbia. 

I 

3. Admits that the Act of Congress of February 18,1929, 
45 Stat. at Large 1227, provides as set forth in Para. 3 of 
the petition. 

4. The respondent admits that he has not filed h return 
of personal property for the fiscal year ended June 30,1934, 
and the fiscal year ended June 30, 1935, for the reason that 
he had no taxable, tangible property at that time hnd that 
a tax levied under the following Act of Congress upon his 
intangible, personal property is in conflict with the provi¬ 
sions of the Fifth Amendment to the Constitution of the 
United States and therefore invalid: 

6 “ Title 20, Para. 756, Code of the District of Co¬ 

lumbia (1929 Ed.), 44 Stat. 833. 
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“Resident of the District of Columbia defined .—Any per¬ 
son maintaining a place of abode in the District of Colum¬ 
bia on the 1st day of July of a taxable year, and for the 
three months prior thereto, shall be considered as a resi¬ 
dent for the purpose of assessment on intangible property 
wherever located, unless evidence shall be submitted to the 
assessor of the District of Columbia, satisfactory to him, 
that such intangible personal property or the income 
thereof is taxed to said person in some other jurisdiction, 
or that the assets of a corporation or association repre¬ 
sented by shares or certificates constituting such intangible 
personal property are taxed by the State in which such 
corporation or association is chartered or organized and 
in which such person has a legal residence in lieu of a tax 
upon such shares or certificates: Provided, That Cabinet 
officers and persons in the service of the United States 
Government elected for a definite term of office shall not 
be considered as residents of the District of Columbia for 
the purposes of this section.” 

The respondent’s intangible, personal property is set 
forth as Exhibit A and Exhibit B, respectively, and made 
a part hereof by reference and prayed to be read as a part 
of respondent’s answer. 

5. Respondent has no knowledge of the facts set forth 
in Paragraph 5 of the petition and therefore can neither 
admit nor deny the facts therein and leaves petitioner to 
his proofs upon said point. 

6. Respondent denies that the assessor is entitled to have 
from the respondent a full and complete return under oath 
of the personal, intangible property, owned by him or held 
in a fiduciary capacity for the years above-mentioned, for 
the reason that the said respondent is within a class of 
persons maintaining a place of abode in the District of 
Columbia to whom the said taxing act is invalid and that 
he would be injured thereby by the assessment and collec¬ 
tion of the alleged tax. 

7. Further answering the petition, respondent alleges 

that he is a member of that class of persons main- 
7 taining abodes in the District of Columbia who have 
no legal residence elsewhere; and that levying 
against him an intangible tax on securities owned by him 
in corporations incorporated in the various States, as in¬ 
dicated in Exhibits A and B, amounts to a discrimination 
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in favor of other classes also maintaining an abode in the 
District of Columbia who claim legal residence in the re¬ 
spective States mentioned in Exhibit A and Exhibit B. 

8. Further answering petitioner’s petition, respondent 
alleges that he pays an income tax in the Federal jurisdic¬ 
tion at Baltimore on such income as 'he receives from the 
intangible property listed in Exhibits A. and B. 

Wherefore, having fully answered the said petition and 
the rule to show cause, respondent prays that the petition 
be dismissed and the rule to show cause discharged. 

WILLIAM COGGEti, 

Respondent. 

PHILIP F. BIGGINS, 

WILLIAM A. NEACEY, 

WALTER L. JOYCE, 

WILLIAM COGGER, 

Attorneys for Respondent. 

District of Columbia, ss : 

Personally appeared William Cogger, who, beihg first 
duly sworn according to law, deposes and says thal^ he has 
read the foregoing answer to petition for mandamus and 
knows the contents thereof; that the facts therein stated 
upon his personal knowledge are true and those 
S stated upon information and belief he believes to be 
true. 

WILLIAM COGGER. 

! 

Subscribed and sworn to before me this 25th day of 
April, A. D. 1935. 

[seal.] ANNA A. HAMMONfl, 

Notary Public, P>. C. 

My commission will expire June 16, 1938. 

i 

Service of copy acknowledged this 25th day of April, 
1935. 

E. BARRETT PRETTYMANi, 
GEORGE D. NEILSON, 

JAMES A. LAUDERDALE, | 

Per A. A. G., 

Attorneys for Petitioners. 
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9 Exhibit “A”. 

In addition to the following intangible assets as of June 
30, 1933, the respondent had less than $500.00 in savings 
banks, had stock in (not taxable) local cooperative build¬ 
ing associations of the District, and also had a checking ac¬ 
count used in his business. 


State in which 


No. of Shares. 

Corporation. 

incorporated. 

10, common 

Grocery Store Products Corp., 

Delaware 

20, preferred 

Electric Shareholders’ Corp., 

i 6 

40, common 

Lambert, Inc., 

i i 

100, Class B 

Houdaille-Hershey Co., 

Michigan 

7, $3.50 prior 
preferred, 

International Utilities, 

Maryland 

4, $1.75 pref. 

u << 

11 

50, Class B, 


i i 

common, 

a a 

Illinois 

20, common 

U. S. Gypsum, 


40, preferred, 

Missouri Pacific R. R., 

Missouri 

100, common 

Stone & Webster, 

Delaware 

25, common 

Texas, Gulf Sulphur, 

Texas 

20, common 

Underwood-Elliott-Fisher, 

Delaware 

25, common 

General Motors, 

Delaware 

25, common 

Henry Holt & Co., 

t i 

20, common 

Colgate-Palmolive-Peet, 

i i 

20, common 

American Te. & Tel. Co., 

New York 

20, common 

Nat’l Dairy Products, 

Delaware 

■ 20, common 

Gen’l Electric Co., 

New York 

60, shares 

Pennsylvania R. R., 

Pennsylvania 

20, common 

American Can Co., 

New Jersey 

20, common 

United States Steel, 

a a 

20, common 

General Foods, 

Delaware 

10 

Exhibit “B”. 



In addition to the following intangible assets as of June 
30, 1934, the respondent had less than $500.00 in savings 
banks, had stock in (not taxable) local cooperative building 
associations of the District, and also had a checking ac¬ 
count used in his business. 
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Statfe in which 

No. of Shares. Corporation. incorporated. 

10, common Grocery Store Products Corp., Delaware 
20, preferred Electric Shareholders’Corp., j “ 

a 

Michigan 
Maryland 

i << 


Illiiiois 
Missouri 
Delaware 
Te^as 
Delaware 

! i i 

> 

i a 

! 
i 

New York 
Delaware 
Neyr York 
Perjna. 

New Jersey 
Delaware 
Michigan 

Illinois 

| 

11 Demurrer to Respondent’s Answer. 

Filed May 20,1935. | 

| 

* * * * * * ; * 

Now come the petitioners, Melvin C. Hazen, George E. 
Allen and Daniel I. Sultan, Commissioners of the District 
of Columbia, and say that the respondent’s answer to 
the petition filed herein is bad in substance. 

E. BARRETT PRETTYMAN, j 
Corporation Counsel, D. C ., 
VERNON E. WEST, 

Principal Assistant Corporation Counsel, D. C., 
GEORGE D. NEILSON, 

Assistant Corporation Counsel, D. C-, 
JAMES W. LAUDERDALE, 

Assistant Corporation Counsel, D. G., 

Attorneys for Petitioners. 


40, common 
100, Class B 
7, $3.50 prior 
pref. 

4, $1.75 pref. 
50, Class B, 
Common 
20, common 
40, preferred 
100, common 
25, common 
40, shares 
25, common 
60, shares 
20, common 
20, common 
20, common 
40, shares 
40, shares 
20, common 
100, common 
20, shares 


Lambert, Inc., 
Houdaille-Hershev Co., 

v 7 

International Utilities, 

u < < 


t i 


i t 


U. S. Gypsum, 

Missouri Pacific R. R., 
Stone & Webster, 

Texas, Gulf Sulphur, 
Unde r wo o d-Ellio tt-Fi she r, 
Henry Holt & Co., 
Colgate-Palmolive-Peet, 
American Tel. & Tel. Co., 
National Dairy Products, 
Gen’l Electric Co., 
Pennsylvania R. R., 
United States Steel, 
General Foods, 

S. S. Kresge, 

National Tea Co., 
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Note: Among the points of law to be argued in 

12 support of the foregoing demurrer are the follow¬ 
ing: 

1. That the answer sets forth no facts which, if true, 
show that respondent is not required to file a return of the 
personal property owned and held by him as prayed in the 
petition. 

2. That it appears from the answer filed by respondent 
herein that respondent is a resident of the District of Co¬ 
lumbia and possesses certain intangible property subject 
to taxation bv the District of Columbia. 

3. That the Acts of Congress providing for the taxation 
of intangible personal property in the District of Columbia 
are constitutional and valid. 

13 Supreme Court of the District of Columbia. 

I Thursday, October 17,1935. 

Session resumed pursuant to adjournment, Hon. Joseph 
W. Cox, Justice, presiding. 

******* 

Upon consideration of the demurrer filed herein to re¬ 
spondent’s answer, it is ordered that said demurrer be, 
and the same is hereby sustained. Whereupon the respond¬ 
ent elects to stand upon his answer, and judgment is ac¬ 
cordingly ordered. 

Wherefore it is considered that the writ of mandamus 
issue as prayed, at the costs of the respondent. 

From the foregoing judgment the respondent by his at¬ 
torneys of record, in open court, notes an appeal to the 
United States Court of Appeals for the District of Colum¬ 
bia; whereupon, an undertaking to act as a cost bond is 
hereby fixed in the sum of One Hundred Dollars ($100.00), 
with leave to deposit Fifty Dollars ($50.00) cash with the 
clerk in lieu thereof. 


Memorcmdum. 

October 22, 1935.—Bond for costs on appeal approved 
and filed. 
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Assignment of Errors. 
Filed November 2, 1935. 


* 


# 

i 


Now comes the respondent in the above-entitled cause, 
by his counsel, and assigns for error: 

1. The action of the Court in entering a decree in behalf 
of the petitioners herein. 

2. The action of the Court in holding that the 
14 taxing act complained of does not lack uniformity in 
dividing the residents of the District into unreason¬ 
able and arbitrary classes for tax purposes. 

3. The action of the Court in holding that delegating to 
the assessor of the District of Columbia legislative and 
judicial power in passing on evidence “satisfactory to 
him” did not violate the Constitution of the United iStates. 

4. The action of the Court in holding that the j taxing 
act complained of is not unjustly discriminatory, in viola¬ 
tion of the Constitution of the United States. 

5. The action of the Court in holding that the a^t com¬ 

plained of was capable of universal enforcement gnd did 
not create unequal burdens, in violation of the Consti¬ 
tution of the United States. | 

6. The action of the Court in holding that the taxing act 

complained of did not deny to the citizens of the several 
States, privileges and immunities, in violation of Article 
IY, Sec. II, of the Constitution. j 

7. The Court erred in other particulars apparent on the 
face of the record. 

PHILIP F. BIGGINS j 

Attorney for Respondent. 


Service acknowledged this 2nd day of Nov., A. I). 1935. 

VERNON E. WEST,| 
Attorney for Petitioners. 

I 

15 Designation of Record. j 

Filed November 2, 1935. 

###*##* 

The Clerk of the Court will please prepare a trahscript 
of the record in the above-entitled cause for the United 
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States Court of Appeals for the District of Columbia, con¬ 
sisting of: 

1. Petition for Mandamus. 

2. Rule to Show Cause. 

3. Answer to Petition for Mandamus. 

4. Exhibit A and Exhibit B filed with Answer to Peti¬ 
tion for Mandamus. 

5. Demurrer to Respondent’s Answer. 

6. The Final Decree and the Appeal therefrom. 

7. Bond on appeal for costs, filed Oct. 22, 1935. 

8. The Assignment of Errors. 

9. This designation. 

! PHILIP F. BIGGINS, 

Attorney for Respondent. 

Service accepted this 2nd dav of Nov., A. D. 1935. 

VERNON E. WEST, 
Attorney for Petitioners. 

16 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court 
of the District of Columbia, hereby certify the foregoing 
pages, numbered from 1 to 15, both inclusive, to be a true 
and correct transcript of the record according to direc¬ 
tions of counsel herein filed, copy of which is made part 
of this transcript, in cause No. 85337 at Law, wherein Mel¬ 
vin C. Hazen, George E. Allen and Dan I. Sultan, Com¬ 
missioners of the District of Columbia, are petitioners and 
William Cogger is respondent, as the same remains upon 
the files and of record in said Court. 

In testimony whereof I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 11th day of November, 1935. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk , 

By CHAS. B. COFLIN, 

Assistant Clerk. 
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William Cogger, Appellant, 

v. 

Melvin C. Hazen, George E. Allen, Dan I. Sultan, 
Commissioners of the District of Columbia, Appellees. 
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APPEAL BY THE RESPONDENT FROM THE 
SUPREME COURT OF THE DISTRICT OF 
COLUMBIA SUSTAINING PETITIONER’S DE¬ 
MURRER TO RESPONDENT’S ANSWER TO 
PETITION FOR MANDAMUS. ! 

I 

| 

i 

i 

i 

— " ■ » 

BRIEF ON BEHALF OF APPELLANT j 


STATEMENT OF THE CASE 

This is an appeal from a petition for mandatnus 
filed by the Commissioners of the District of Colum¬ 
bia to compel the respondent, William Cogger, to!file 
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a return of his personal property for the fiscal years 
ended June 30, 1934, and June 30, 1935, respectively. 

A Rule was issued ordering the respondent to show 
cause why a writ of mandamus should not be issued 
commanding him to file with the assessor of the Dis¬ 
trict of Columbia a return of his personal property. 
The respondent answered claiming that he had no 
taxable, tangible property and alleging that the taxing 
act was invalid in attempting to tax his intangible 
property which consisted of stocks in corporations 
incorporated in Delaware, Michigan, Maryland, Illi¬ 
nois, Missouri, Texas, New York, Pennsylvania and 
New Jersey, as set forth in Exhibits A and B on pages 
8 and 9 of Transcript of Record. 

Petitioners demurred to respondent’s answer and 
the demurrer was sustained. Respondent elected to 
stand upon his answer and in open Court noted an 
appeal. 


QUESTIONS PRESENTED 

1. Does the taxing act complained of lack uniformity 
and does it divide the residents of the District into 
unreasonable and arbitrary classes for taxation 
purposes ? 

2. Does the taxing act delegate to the assessor of 
the District of Columbia, legislative and judicial 
power I 

3. Is the taxing act unjustly discriminatory in vio¬ 
lation of the Constitution of the United States? 

4. Are residents of the District of Columbia by the 
taxing act, denied privileges and immunities allowed 
citizens of the several states, in violation of Art. IV, 
Sec. 2 of the Constitution? 



THE STATUTE INVOLVED 

4 ‘Title 20, Para. 756, Code of the District of 
Columbia, (1929 Ed.). j 

“Resident of the District of Columbia defined: 
Any person maintaining a place of abode in 
the District of Columbia on the 1st day of July 
of a taxable year, and for the three months prior 
thereto, shall be considered as a resident for the 
purpose of assessment on intangible property 
wherever located, unless evidence shall be sub¬ 
mitted to the assessor of the District of Colunjbia, 
satisfactory to him , that such intangible personal 
property or the income thereof is taxed to said 
person in some other jurisdiction, or that! the 
assets of a corporation, or association represented 
by shares or certificates constituting such intangi¬ 
ble personal property are taxed by the State in 
which such corporation or association is chartered 
or organized and in which such person has a 
legal residence in lieu of a tax upon such shares 
or certificates: Provided, That Cabinet officers 
and persons in the service of the United States 
Government elected for a definite term of office 
shall not be considered as residents of the Dis¬ 
trict of Columbia for the purposes of this section.” 

“Title 20, Para. 754, Code of the District of 
Columbia, (1929 Ed.). ! 

“Exemptions, etc., from taxation of personal 
property; rate of taxation .— * * * 

“The moneys and credits, including moneys 
loaned and invested, bonds and shares of stock 
(except the stock of banks and other corporations 
within the District of Columbia the taxation of 
which banks and corporations is herein provided 
for) of any person, firm, association, or corpora¬ 
tion resident or engaged in business within said 
District shall be scheduled and appraised in;the 
manner provided by section 753 of this title for 
listing and appraisal of tangible personal prop¬ 
erty and assessed at their fair cash value, nnd 



4 


as taxes on said moneys and credits there shall 
be paid to the tax collector of said District not 
less than five-tenths of 1 per centum of the value 
thereof: Provided, That savings deposits of in¬ 
dividuals in a sum not in excess of $500 depos¬ 
ited in banks, trust companies, or building asso¬ 
ciations, subject to notice of withdrawal and not 
subject to check, shall be exempt from this tax: 
Provided, further, That such tax on moneys and 
credits shall not apply to bank notes or notes dis¬ 
counted or negotiated by any bank or banking 
institution, savings institution, or trust company, 
nor to savings institutions having no capital stock, 
building associations, firemen’s relief associa¬ 
tions, secret and beneficial societies, labor unions, 
and labor-union relief associations, nor to bene¬ 
ficial organizations paying sick or death benefits, 
or either or both, from funds received from vol¬ 
untary contributions or assessments upon mem¬ 
bers of such associations, societies, or unions; 
nor shall the provisions of this section apply to 
life or fire insurance companies having no capital 
stock, nor to the shares of stock of business com¬ 
panies which by reason of or in addition to in¬ 
corporation receive no special franchise or privi¬ 
lege, but all such corporations shall be rated, 
assessed, and taxed as individuals conducting 
business in similar lines are rated, assessed, and 
taxed: And provided further, That corporations, 
limited partnerships, and joint-stock associations 
within said District liable to tax under the laws 
of said District on earnings or capital stock shall 
not be required to make any report or pay any 
further tax under this section on the mortgages, 
bonds, and other securities owned by them in their 
own right, but such corporations, partnerships, 
and associations holding such securities as trus¬ 
tees, executors, administrators, guardians, or in 
any other manner shall return and pay the tax 
imposed by this section upon all securities so held 
by them as in the case of individuals.” 




POINT I. 


The Taxing Act Lacks Uniformity and Divides! the 
Residents of the District into Unreasonable and! Ar¬ 
bitrary Classes for Taxation Purposes. 

Classification for the purposes of taxation is proper, 
but the classification must not be arbitrary nor! dis¬ 
criminatory. It is respectfully contended that Con¬ 
gress might have exempted all residents of the Dis¬ 
trict who maintained legal residences in the States, 
and the exemption would not have violated any jcon- 
stitutional provision. Instead, an arbitrary and!dis¬ 
criminatory classification is set up. 

It is a matter of general knowledge that the laws 
of some States are not favorable to corporate organi¬ 
zations and that others, notably Delaware and New 
Jersey, are favored because of their liberal corpora¬ 
tion laws. The taxing act complained of is discrim¬ 
inatory, inasmuch as those residents of the District 
of Columbia, who also hold legal residence in New 
Jersey or Delaware, for instance, and own shares of 
stock in companies incorporated in those States,! es¬ 
cape taxation under the intangible tax law, while pres¬ 
idents domiciled in the District of Columbia, and resi¬ 
dents claiming legal residence in other States, j are 
not so favored. j 

The Supreme Court in James Gibbons v. District 
of Columbia, 116 U. S. 408, held that in the exercise 
of the taxing power, Congress like any State legis¬ 
lature, unrestricted by constitutional provision, may 
at its discretion wholly exempt certain classes of prop¬ 
erty from taxation in the District of Columbia or may 
tax them at a lower rate than other property. That 
right is not questioned in the case at bar. 
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In imposing the tax, however, there must be no dis¬ 
crimination. 

This Court held in District of Columbia v. Kraft, 35 
App. 253 that, 

“ Because Congress has power to exercise ex¬ 
clusive legislation in all cases whatsoever in the 
District of Columbia, it does not follow that the 
people of the District are outside the protection 
of the Constitution.” (Certiorari denied, 218 U. S. 
670.) 

The Court further stated that the police power of 
Congress in the District of Columbia is substantially 
the same under the Fifth Amendment of the Federal 
Constitution as that which may be exercised by the 
States under the limitations of the Fourteenth Amend¬ 
ment. 

This Court held, in Hirsh v. Block, 50 App. D. C., 
56, that the Constitution, guaranteeing life, liberty and 
property is uniform in operation throughout the 
United States and includes the District of Columbia. 

This Court also held in Lappin v. District of Colum¬ 
bia, 22 App. D. C., 76, that 4 4 all the guarantees of the 
Constitution respecting life, liberty and property are 
equally for the benefit and protection of all citizens of 
the United States residing permanently or tempora¬ 
rily within the District of Columbia as those residing 
in the several States.” 

The Lappin case is similar in principle to the case 
at bar. Congress imposed a tax of $250.00 on general 
brokers and provided that the Washington Stock Ex¬ 
change should pay $500.00 per annum in lieu of a tax 
on members and further provided that any broker 
who was a member of a stock exchange outside the 
District and doing business therein should pay $100.00 
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per annum. The Court held that the act made an ar¬ 
bitrary and unjust discrimination and was therefore 
invalid. 

It has been held that the “due process of law” 'pro¬ 
vision of the Fifth Amendment is broad enough in its 
scope and purpose to include the “equal protection 
of the laws” which no State may deny to any pefson 
under the provisions of the Fourteenth Amendment. 
( U. S. v. Young, 267 F. 861.) In this case the Court 
held that the due process of law by which Congress 
is limited in the Fifth Amendment and the States by 
the Fourteenth Amendment is equivalent to “the law 
of the land” and is intended to protect the citizens 
against arbitrary action and secure to all persons 
equal and impartial justice under the law. 

The rule laid down by this Court in the Lappin case, 
was followed in the following cases: Willson v. Mc¬ 
Donnell, 49 App. D. C. 280, (writ of error dismissed, 
42 S. Ct. 46, 257 U. S. 665, 66 L. Ed. 424); Grok v. 
Reilly, 49 App. D. C. 388, (writ of error dismissed, 
41 S. Ct. 61, 254 U. S. 661, 65 L. Ed. 463). j 

The equal protection clause, like the due process of 
law clause, is not susceptible of exact delimitation’ as 
pointed out by the Supreme Court in Louisville Gas 
& Elec. Co. v. Coleman, 211 U. S. 32. In holding jthe 
provisions of a Kentucky law invalid which excepted 
from a tax upon mortgages, lodged for record,j of 
instruments in which the indebtedness matures within 
five years, and taxing those not maturing within tjiat 
time, the Court held that it deprived mortgagees, not 
within the exception clause, of the equal protection 
of the laws. The Court said: 

“In the first place, it may be said generally 
that the equal protection clause means, that ^he 
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rights of all persons must rest upon the same rule 
under similar circumstances,” (citing cases) “and 
that it applies to the exercise of all the powers 
of the state which can affect the individual or his 
property, including the power of taxation.” (Cit¬ 
ing cases) “It does not, however, forbid classifi¬ 
cation; and the power of the state to classify for 
purposes of taxation is of wide range and flexi¬ 
bility, provided always that the classification must 
he reasonable, not arbitrary, and must rest upon 
the same ground of difference, having a fair and 
substantial relation to the object of the legisla¬ 
tion, so that all persons similarly circumstanced 
shall be treated alike.” (Citing cases) (Italics 
supplied.) 

What this Court said in McGuire v. District of Co¬ 
lumbia, 24 App. D. C. 22, has a particular application 
to the case at bar. In declaring an act of Congress 
unconstitutional, which provided for the removal of 
snow and ice from the sidewalks and discriminated 
between citizens and imposed unequal burdens upon 
citizens equally entitled to bear the same, this Court 
said: 


“Equality before the law is a fundamental prin¬ 
ciple of our republican institutions. It is a prin¬ 
ciple as dear to us even as life or liberty; and any 
enactment that contravenes it cannot have the 
force of law.” 

In the Court below, petitioner asserted that the 
McGuire case, in effect, was overruled by the Supreme 
Court, in District of Columbia v. Brooke, 214 U. S. 
137. In the Brooke case, however, the Supreme Court 
pointed out that “the act in controversy makes a dis¬ 
tinction between residents and non-residents” and that 
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that was a proper basis for classification on the Ifacts 
in that particular case. The Court further galled 
attention to the fact that “the act treats all resident 
lot owners alike and all non-residents alike,” conse¬ 
quently, the act was not impartial within the clabs as 
it surely is in the case at bar. 

Fortunately, the question as to whether the provi¬ 
sions of the Constitution extend to the people of the 
District of Columbia has been settled by the Supreme 
Court in Callan v. Wilson, 127 U. S. 540. i 

This Court, in calling attention to the rule laid down 
in the Callan case, in Willson v. McDonnell , 49 App. 
D. C. 280, pointed out that the assertion has been made 
that Congress having power “to exercise exclusive 
legislation in all cases whatsoever’’ in the District 
(Constitution, Art 1, Sec. 8, Para. 17) that the pro¬ 
visions of the Constitution are without particular 
force in the District of Columbia, said: 

“It would be an anomalous situation, indeed, 
if nearly half a million people at the seat of gov¬ 
ernment, under the very dome of the capitol, 
should suffer such a discrimination and be out¬ 
side the protection of the Constitution. Fortu¬ 
nately this question has been set at rest by the 
Supreme Court of the United States.” ! 


In Wight v. Davidson, 181 U. S. 371, the Court held 
that Congress in legislating for the District of Colum¬ 
bia is subject to the Fifth Amendment. 

Congress, of course, legislating for the District^ has 
no authority to tax property beyond the confines of 
the District of Columbia (as is proposed by the Act). 
Hecddj et al v. District of Columbia , 50 App. E>. C. 
231. 
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POINT II. 

The Taxing Act Delegates Legislative and Judicial 

Power to the Assessor of the District of Columbia. 

‘‘Evidence satisfactory to liim! ? ’ That phrase is 
taken from the taxing act complained of. It refers 
to the question of exemption and places in the hands 
of the Assessor of the District of Columbia legislative 
and judicial power in violation of the Constitution. 

Evidence is submitted to the assessor. No rules 
are laid down to guide him in satisfying the require¬ 
ments of the law. He is both judge and jury. If the 
evidence is “satisfactorv to him” it matters not if it 
complies with the law. He alone must be “satisfied”, 
lie is given no standard to guide him, except his own 
sweet will. As stated by Justice Cardozo, concurring 
in the case of Schechter Poultry Co. v. U. S., Adv. 
Opin. L. ed. Vol. 79, Page 888, “this is delegation 
running riot.” 

As pointed out by this Court in Crane v. District 
of Columbia, 53 App. D. C. 159, under Sec. 8 of Art. 
1 of the Constitution, the exclusive right to legislate 
for the District!of Columbia was reserved to Congress. 
Congress, nevertheless, had the power to vest and at 
one time did vest the municipalities of Georgetown 
and Washington in the District of Columbia with 
authority to legislate. (Welch v. Cook, 97 U. S. 541.) 
The act of February 21, 1871, constituted the District 
of Columbia a body corporate for municipal purposes 
and provided for a legislative assembly which was 
clothed with full power to legislate, reserving to Con¬ 
gress the right to repeal or modify. By the act of 
June 20, 1874, however, the legislative assembly was 
abolished and all power to legislate for the District 
was returned to Congress. (18 Stat. 1160.) 
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In two recent cases the Supreme Court has Covered 
thoroughly the question of the delegation of legis¬ 
lative power, viz: the Schechter Poultry Co. vj U. S 
supra , and the Panama Refining Co. v. Ryan , 293 U. S. 
223. In the Panama Refining Co. case, the Court held 
that “ regulations made by executive officers are valid 
only as subordinate to a legislative policy sufficiently 
defined by statute. The court quoted from U. S. v. 


Grimaud, 220 U. S. 506, where it is stated that Con¬ 
gress might confer upon executive officers the power 
to make regulations 4 'not for the governing of their 
departments, but for administering the laws! which 
did govern.’’ Granting, for the sake of argument, 
that Congress may delegate legislative power to the 
Commissioners of the District of Columbia, it is re¬ 
spectfully contended that Congress has no such! power 
to delegate legislative or judicial power to an assessor 
of taxes for the District. 


In Schechter v. U. S., supra , the Supreme Court held 
that Congress cannot delegate legislative pojver to 
the President to exercise unfettered discretion to make 


whatever laws he thinks may be needed or advisable 
for rehabilitation in the expansion of trade or 
industry. 

In that case the Court pointed out that the act "pro¬ 
vides for the creation by the President of adminis¬ 
trative agencies to assist him, but the action or reports 
of such agencies, or of his other assistants^their 
recommendations and findings in relation to the mak¬ 
ing of codes—have no sanction beyond the will of the 
President, wffio 'in his discretion’ may accept, modify 
or reject them as he pleases.” Substituting "asses¬ 
sor” for "President” the above quotation from the 
Schechter case might well apply to the taxing act 
herein complained of. 
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It is a doctrine well established and frequently re¬ 
iterated by the courts that the functions of the legis¬ 
lature must be exercised by it alone and cannot be 
delegated. 

See U. S. v. Blasingame, 116 Fed. 654, holding void 
provisions of Sundry Civil Appropriation Act of June 

4, 1897, making it criminal to violate any rule or regu¬ 
lation thereafter to be made by Secretary of Interior 
for protection of forest reservation. 

Also Dent v. U. S ., 8 Ariz. 143, 71 Pac. 921, holding 
Secretarv of Interior can not declare what shall con- 
stitute commission of crime on forest reservation. 

In re: Northern Milwaukee, 93 Wis. 634, (67 N. W. 
Reporter 1039), holding that power to incorporate a 
village can not be delegated to courts. 

In re: McLain J 190 Cal. 379, 212 Pac. 621, denying 
validity of statute conferring upon highway commis¬ 
sion the power to regulate speed limit on state high¬ 
ways, and making violation of such regulations a mis¬ 
demeanor. 

Goldman v. Crowther, 147 Md. 321, (38 A. L. R. 
1477, 128 Atl. 65), majority holding zoning ordinance 
for esthetic reasons, invalid. 

Winsloiv v. Fleischner, 112 Or. 29, (34 A. L. R. 829, 
228 Pac. 103), holding that the order of game com¬ 
mission suspending right to hunt, is legislation, power 
to enact which can not be conferred by legislature 
without indicating state of facts upon which order 
shall be based. 

Durham Provision Co. v. Daves, 190 N. C. 10, (128 

5. E. Reporter 594), holding that the legislature can 
not delegate to county commissioners discretionary 
power to enlarge jurisdiction of established county 
court. 
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POINT III. 

The Taxing Act Is Unjustly Discriminatory 

One of the leading cases on the question ojf arbi¬ 
trary discrimination is that of Royster Guand\ Co . v. 
Commissioner of V a., 253 U. S. 412. In that case the 
Court held, that the exemption of domestic corpora¬ 
tions doing business outside the State but none! within 
the State from the payment of any income tak, while 
domestic corporations doing business both witliin and 
without the State are required to pay the tax! on in¬ 
come derived from their business transacted outside 
the State, as well as from income derived from that 
done within the State, amounts to an arbitrary dis¬ 
crimination, forbidden by the equal protection! of the 
law’s clause of the Fourteenth Amendment. 

Likewise the Supreme Court in Concordia Fire In¬ 
surance Co. v. Illinois, 292 U. S. 535, held tliaj: a tax 
on net receipts of a foreign insurance company based 
on an assessment at their full value, when other per¬ 
sonal property in the State is assessed at lesjs than 
its full value, violates the equal protection clduse of 
the Fourteenth Amendment. The Court alsb held 
that the taxing act v’as discriminatory, taxing re¬ 
ceipts of foreign fire insurance companies from casu¬ 
alty insurance w-hile leaving receipts of foreign cas¬ 
ualty insurance companies, untaxed. It should be 
noted that the companies v T ere all foreign corpora¬ 
tions, all equally vdthin the jurisdiction of tho State 
and subject to her power to tax. This case apparently 
is on all fours with the case at bar, the taxipg act 
complained of discriminating against residents! of the 
District of Columbia, wdio also claim residence in the 
various States, exempting some from the tax and 
taxing others. 
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Likewise in Sioux City Bridge Co. v. Dakota County, 
260 U. S. 441, the Court held that a bridge company 
is denied the equal protection of the laws in violation 
of the 14th Amendment by the assessment of its prop¬ 
erty at full value, while the other property in the 
county is assessed at 55/100 of its value. 

Sunday Lake Iron Co. v. Township of Wakefield, 
247 U. S. 350, where the Court held that the equal pro¬ 
tection of the laws is denied a company by having its 
property assessed at full value while other taxable 
property in the same class is greatly undervalued by 
the taxing officers. The Court said: 

“The purpose of the equal protection clause of 
the 14th Amendment is to secure every person 
within the State’s jurisdiction against intentional 
and arbitrary discrimination, whether occasioned 
by express terms of a statute or by its improper 
execution through duly constituted agents. And 
it must be regarded as settled that intentional 
systematic undervaluation by State officials of 
other taxable property in the same class contra¬ 
venes the constitutional right of one taxed upon 
the full value of his property. Raymond v. Chi¬ 
cago Union Traction Co., 207 U. S. 20. 


It may not be impertinent to ask, why did Congress 
exempt its own members from taxation on intangibles 
in the District of Columbia? Was it because to tax 
them would be unconstitutional? Hardly so. The Su¬ 
preme Court in many cases has laid down the rule 
that the personal property of non-residents may be 
taxed and double taxation does not violate the Consti¬ 
tution. In other words, a member of Congress might 
be taxed on his personal property located in his own 
State and also be taxed on his intangible property in 
his safe deposit box in some Washington bank. 
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The Supreme Court in the case of Farmers’ Loan 
& Trust Co. v. Minnesota, 280 U. S. 204, stated:' 

“In this Court the presently approved doctrine 
is that no State may tax anything not within her 
jurisdiction without violating the 14th Amend¬ 
ment. ’ ’ 

Also in the case of Coe v. Town of Errol , 116 U. S. 
204, it was held: 

“If the owner of personal property within a 
State resides in another State which taxes him 
for that property as a part of his general;estate 
attached to his person, this action of the' latter 
State does not in the least affect the right of the 
State in which the property is situated to!tax it 
also.” 

POINT IV. 

Residents of the District of Columbia by the faxing 
Act Are Denied Privileges and Immunities in Viola¬ 
tion of Art. IV, Sec. 2 of the Constitution. 

| 

The Supreme Court has been called upon in several 
cases to define “privileges and immunities” in Art. 
IV of the Constitution. In Paul v. Virginia, 8 Wall 
168, the Court observed that “it was undoubte($y the 
object of the clause in question to place the citizens 
of each State upon the same footing with citizens of 
other States, so far as the advantages resulting in 
citizenship in those States are concerned.” This is 
denied to a citizen of Massachusetts, for instance, a 
resident of the District, called upon to pay an intan¬ 
gible tax upon stock in United States Steel Corp., 
while a citizen of New Jersey also owning United 
States Steel stock, and a resident of the District, un- 


| 

! 
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der tlie taxing act is exempt from tax on his shares 
of stock. 

The Supreme Court held in Blake et al v. McClung, 
172 U. S. 239, 

“A State statute giving to residents of that 
State a priority over nonresidents in the distri¬ 
bution of the assets of a foreign corporation 
which, by filing its charter or articles of associa¬ 
tion in the State is deemed a corporation of that 
State, is, so far as it discriminates against citi¬ 
zens of other States, in violation of U. S. Const. 
Art. 4, giving equal privileges and immunities to 
the citizens of the several States.” 

The Supreme Court held in Shaffer v. Carter, 252 
U. S. 37, that the clause did not entitle citizens of other 
States to entire immunity from taxation, nor to prefer¬ 
ential treatment as compared with resident citizens. 
So too, a State may tax all property within the State 
regardless of the residence or citizenship of the owner; 
so held in Kelley v. Rhodes, 51 P. 593, 39 L. B. A. 594. 
In Blake v. McClung, supra , the Court referred to the 
case of Corfield v. Coryell, decided by Mr. Justice 
Washington of the Circuit, in which case he said: 

“The inquiry is, what are the privileges and 
immunities of citizens in the several States! * * * 
What these fundamental principles are, it would 
perhaps be more tedious than difficult to enumer¬ 
ate. They may, however, be comprehended under 
the following general heads: Protection by the 
government; the enjoyment of life and liberty, 
with the right to acquire and possess property 
of every kind, and to pursue and obtain happi¬ 
ness and safety; subject, nevertheless to such re¬ 
straints as the government may justly prescribe 
for the general good of the whole. The right of 
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a citizen of one State to pass through or!to re¬ 
side in any other State for the purposes of jtrade, 
agriculture, professional pursuits, or otherwise; 
to claim the benefit of the writ of habeas corpus; 
to institute and maintain actions of any kind in 
the courts of the State; to take, hold, and dispose 
of property, either real of personal; and bn ex¬ 
emption from higher taxes or impositions than 
are paid by the other citizens of the State, * * *. 
(Italics supplied.) ! 

I 

CONCLUSION 

One may complain of discriminating taxes jwhere 
they affect him. It was intimated by the petitioner 
in the Court below that the appellant failed to jbring 
himself within the class discriminated against'. To 
state the proposition, is to reveal its fallacy. All per¬ 
manent residents of the District of Columbia subject 
to the taxing act complained of, are injured by being 
taxed while other residents under specified conditions 
are exempt. As stated in the case of Minneapolis 
Brewing Co. v. McGillivry, 104 Fed. 258, “the question 
is not what is actually being done under a statute that 
determines its constitutionality but what may be! done 
under and by virtue of its provisions.’’ Also in Grain¬ 
ger v. Douglas Park Jockey Club, 148 Fed. 513, “the 
validity of an ordinance must be determined by its 
terms, by what it authorizes, not by the manner 6f its 
execution. It is valid or invalid irrespective of the 
manner in which it is in fact administered. Its capa¬ 
bility of being abused is the test.” j 

Also in City of New York v. Kelsey, 158 N. Y. App. 
Div. 183, the Court said: j 

“It is argued, however, that the act is to be con¬ 
sidered in the light of what may be done undbr it, 


! 
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not what has been done under it. Of course, this 
is true.” 

The validity of a statute is not alone to be deter- 
mined by what has been done in any particular in¬ 
stance but by what may be done under it. Fifth Ave. 
Coach Co. v. City of N. Y 194 N. Y. Rep. 29. 

This Court in Curry v. District of Columbia, 14 App. 
D. C. 423, in discussing the power of Congress to leg¬ 
islate for the District of Columbia and holding that 
the power though exclusive is not unlimited, nor ar¬ 
bitrary, quotes the following from Loan Asso. v. To¬ 
peka, 20 Wall. 622: 

“ 4 The power of Congress in the District of Co¬ 
lumbia, as elsewhere throughout the Federal 
Union, is distinctly limited by all the express 
guaranties of individual right contained in the 
Federal Constitution. ’ 

“The Declaration of Independence is not, as has 
sometimes been flippantly asserted, a mere string 
of glittering generalities. It is a bill of rights 
which enters fundamentally into the structure of 
our Government; and the one great fundamental 
truth, which it seeks to enforce, is the doctrine of 
the equality of all men before the law. That doc¬ 
trine is not again proclaimed in our Federal Con¬ 
stitution. It is nowhere referred to in the Con¬ 
stitution before the adoption of the Fourteenth 
Amendment. But in that Amendment it was as¬ 
sumed as a cardinal principle of our republican 
institutions and it was made obligatory upon the 
States, as such, that they 'should not deny to any 
person within their jurisdiction the equal protec¬ 
tion of the laws/ Without the equal protection 
of the laws republican institutions can not exist. 
In fact, there is no civilized government of mod¬ 
ern times that is not based, in theory at least, 
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upon the principle of the equal protection of the 
laws to all citizens, although the practice is often 
halting and the influences of a baneful inequality 
in the past have not been wholly eliminated from 
the political system. j 

“Now, the theory of equal rights, before the 
law is antagonistic to the existence of monop¬ 
olies, or to the grant of exclusive privileges; for 
the grant of exclusive privileges to one person 
necessarily means the exclusion of all others from 
some right to which otherwise they would bd en¬ 
titled. Such grants, therefore, are not witliiij the 
province of the legislature to make, either directly 
by its own act, or indirectly through concession 
by some subordinate authority.” i 

I 

All of which is respectfully submitted. i 

Philip F. Biggins,! 
Attorney for Appellant. 


i 

i 


Of Counsel : 
John E. Hughes, 
William Cogger. 
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In the United States Court of Appeals 
for the District of Columbia 

! 

No. 6599 | 

William Cogger, appellant 

7 i 

VS. 

Melvin C. Hazex, George E. Allen, Dan| L 
Sultan, Commissioners of the District I of 
Columbia, appellees 


brief on behalf of appellees 


STATEMENT OF THE CASE i 

This is a mandamus proceeding brought by ;the 
appellees, as Commissioners of the District of Co¬ 
lumbia, petitioners below, to compel appellant, re¬ 
spondent below, to file a return “of the personal 
property, tangible and intangible, owned and held 
by him in his private capacity or as a fiduciary” 
for the purposes of assessment for taxation 
(R, 2-4). | 

This proceeding is authorized by the second para¬ 
graph of section 5 of the Act of Congress approved 
July 3,1926, as amended by section 5 of the Act of 
Congress approved February 18, 1929 (45 Stat_ 
1227, D. C. Code of 1929, Title 20, Sec. 758), which 
paragraph reads as follows: 
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If any person neglects or refuses to file a 
return of personal property as required by 
law, arid the assessor certifies to the board 
of commissioners that, in his opinion, the 
best information obtainable does not afford 
a satisfactory basis for assessment, the 
board of commissioners may, by petition to 
the Supreme Court of the District of Co¬ 
lumbia for mandamus against such person, 
compel the filing of a sworn return, and in 
such case the court shall require the person 
at fault to pay all expenses of the proceeding. 

Respondent filed an answer to the petition 
(R. 5-7), in which he alleged that he maintains an 
abode in the District of Columbia and has no legal 
residence elsewhere, and that he owns no taxable 
tangible property, but possesses certain intangible 
property described in the answer. This intangible 
property is subject to tax under the provisions of 
the intangible tax law, but respondent in his answer 
denies that he is required to make a return thereof, 
for the reason, as contended by him, that the in¬ 
tangible tax law of the District is void. 

Petitioners demurred to the answer (R. 9, 10), 
which demurrer was sustained by the Court (R. p. 
10). Respondent elected to stand upon his answer, 
and final judgment was entered directing the writ 
of mandamus to issue as prayed (R. 10). From the 
judgment respondent has appealed to this Court 
(R. 10). 

The authority of the Commissioners of the Disr 
trict of Columbia to levy an intangible tax is found 
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in section 11 of the Act of Congress approved Sep¬ 
tember 1, 1916 (39 Stats. 717) as amended by; the 
Act of Congress approved March 3,1917 (39 Stats. 
1046) and the Act of Congress approved June 29, 
1922 (42 Stats. 669). This section of the Act of 
1916 in its amended form is found in the sedond 
paragraph of section 754 of Title 20 of the District of 
Columbia Code of 1929. j 

Respondent makes no contention that the Act of 
1916, as amended, is void or that it does not author¬ 
ize the taxation of his intangible property. Hi$ at¬ 
tack upon the law is directed solely to the provisions 
of section 2 of the Act of Congress approved July 
3,1926 (44 Stats. 833), as amended by the Act of Con¬ 
gress approved February 18,1929 (45 Stats. 12$7). 
This section of the Act of 1926, as amended, is f otmd 
in section 756, of Title 20 of the D. C. Code of 1^29. 

The two sections of the 1929 Code here involved 
are set out in appellant’s brief (Pp. 3, 4), and will 
not be repeated here. 

i 

ABGUMENT 

| 

I ! 

I 

The power of Congress to legislate for the District of 

Columbia 

In approaching a consideration of the questions 
here presented, it must be borne in mind that, 
under Clause 17, Section 8, of Article 1 of the Con¬ 
stitution, Congress is given power “to exercise ex¬ 
clusive legislation in all cases whatsoever” over the 
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District of Columbia. This power includes the 
power of taxation (Parsons v. District of Colum¬ 
bia, 170 U. S. 45), unincumbered by any restriction 
or limitation except the provisions of the Fifth 
Amendment to the Constitution. In considering 
the validity of a statute providing for the assess¬ 
ment of benefits for public improvements, which 
are levied under the power of taxation (Bauman v. 
Ross, 167 IT. S. 548), the Supreme Court of the 
United States, in Wight v. Davidson, 181 U. S. 
371, said (p. 384) : 

In the present case is involved the con¬ 
stitutionality of an Act of Congress regulat¬ 
ing assessments on property in the District 
of Columbia, and in respect to which the 
jurisdiction of Congress, in matters muni¬ 
cipal as well as political, is exclusive, and 
not controlled by the provisions of the Four¬ 
teenth Amendment. No doubt, in the exer¬ 
cise of such legislative powers, Congress is 
subject to the provisions of the Fifth 
Amendment to the Constitution of the 
United States, which provide, among other 
things, that no person shall be deprived of 
life, liberty, or property without due proc¬ 
ess of law, nor shall private property be 
taken for public use without just compensa¬ 
tion. But it by no means necessarily fol¬ 
lows that a long and consistent construc¬ 
tion put upon the Fifth Amendment, and 
maintaining the validity of the Acts of Con¬ 
gress relating to public improvements with¬ 
in the District of Columbia, is to be deemed 


> 


overruled by a decision concerning the op¬ 
eration of the Fourteenth Amendment as 

! 

controlling State legislation. 


The provision of the act of 1926 authorizing the assessor 
to exempt property from taxation under certain 
conditions 

j 

(a) This provision of the statute is not an unconstitutional delegation 

of power 

The first contention of the respondent is that the 
taxing statute is void, for that it provides that in¬ 
tangible property must be assessed for taxation 
“ unless evidence shall be submitted to the assessor 
of the District of Columbia, satisfactory to him”, 
that such property is taxed elsewhere. It is| con¬ 
tended that this is an unconstitutional delegation 
of legislative power to the Assessor to levy taxes. 
In Welch v. Cook, 97 U. S. 541, the Supreme Court 
of the United States sustained the authority of 

i 

Congress to delegate the power of taxation to the 
Legislative Assembly of the District. But re¬ 
spondent says that, even though Congress can dele¬ 
gate the power of taxation to a Legislative Assem¬ 
bly or to the Commissioners of the District, it 
cannot delegate that power to the Assessor. Grant¬ 
ing the authority of Congress to delegate at all the 
power of taxation with respect to the District of 
Columbia, it necessarily follows that Congress may 
select, without limitation, any agency it desires. 


i 
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However, it is unnecessary to pursue further the 
discussion of this point, for the reason there is 
here no delegation of legislative power. The As¬ 
sessor is not given the authority to determine the 
kind of property to be taxed or the rate of taxation. 
The only duty he is authorized to perform is the 
ascertainment of the existence of a single fact—a 
fact defined in the statute—which is, whether the 
property is taxed in another jurisdiction. This 
limitation is set forth in the Act of 1926, as 
amended (after providing that, for the purpose of 
assessment of intangible property for taxation, 
every person shall be deemed a resident of the Dis¬ 
trict of Columbia who maintains an abode here on 
July 1st of each year and for three months prior 
thereto), as follows: 

* * ! * unless evidence shall be submit¬ 
ted to the Assessor of the District of Colum¬ 
bia, satisfactory to him, that such intangible 
personal property or the income thereof is 
taxed to said person in some other jurisdic¬ 
tion, or that the assets of a corporation, or 
association represented by shares or certifi¬ 
cates constituting such intangible personal 
property are taxed by the State in which 
such corporation or association is chartered 
or organized and in which such person has 
a legal residence in lieu of a tax upon such 
shares or certificates: * * *. 

Respondent, in support of his contention that the 
provision of the Act of 1926 above quoted is an un¬ 
constitutional delegation of legislative power, relies 
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upon the recent decisions of the Supreme Court of 
the United States in Schechter Poultry Corp. vs. 
United States, 295 U. S. 495, and Panama Refining 
Co. vs. Ryan, 293 U. S. 388. In those cases the dourt 

i 

held that the statutes there involved were voi4 for 

i 

that they delegated legislative powers to the Presi¬ 
dent of the United States without any standard to 
guide his determination. But in the Panama Re * 

i 

fining case, it was said (p. 426) : ! 

* * * authorizations given by Congress 
to selected instrumentalities for the purpose 
of ascertaining the existence of facts to which 
legislation is directed, have constantly been 
sustained. 

j 

In that case, the Court (pp. 421-430) cited with 
approval numerous decisions in which statutes had 
been held constitutional vesting in the Secretary of 
War authority to determine whether bridges or 
other structures constitute unreasonable obstruc¬ 
tions to navigation, or in the Interstate Commerce 
Commission authority to enforce reasonable rates, 
prevent undue preferences, and require suitable 
facilities for transportation, or in the Radio Cbm- 
mission authority to issue licenses 6 4 as public con¬ 
venience, interest, or necessity requires” and |fche 
like. The rule laid down in those cases was ex¬ 
pressly affirmed in the Schechter case. 

The discretion reposed in the officials by the 
statutes under consideration in those cases was far 
broader than the limited authority conferred upon 







8 


the assessor here. The duty imposed upon him is 
purely administrative. That it may involve some 
exercise of discretion on his part in weighing the 
evidence submitted does not make the statute void. 

As was said in the case of United States ex rel . 
Roop v. Douglass, 19 D. C. 99,109: 

There is nothing alarming in the term 
discretionary power. It has a legal mean¬ 
ing, with safe limitations. The intendment 
of a law which grants it, whether expressly 
or by implication, is that the discretionary 
decision shall be the outcome of examination 
and consideration; in other words, that it 
, shall constitute a discharge of official duty, 
and not a mere expression of personal will. 

(b) Respondent is not in a position to raise this question 

Respondent is not in a position to raise the ques¬ 
tion discussed under this point. The authority 
vested in the Assessor can only affect one claiming 
exemption from taxation on the ground his prop¬ 
erty is taxed elsewhere. Respondent does not al¬ 
lege that he has made application for exemption 
and been denied the same, or even that any of his 
property is taxed elsewhere, or that the corpora¬ 
tions, the stock of which he holds, are taxed in lieu 
of a tax upon their stock. 

In the case of Heald v. District of Columbia, 259 
U. S. 114,123, which involved the constitutionality 
of the Intangible Tax Law of 1916, and in which it 
was held that the taxpayer was not in a position to 
raise the questions presented, the Court said: 
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Then it is contended that one clause of the 

i 

act is void, because, in enumerating classes of 
property exempt from the tax on intangibles, 
it recites “ the shares of stock of business com¬ 
panies which by reason of or in addition to 
incorporation receive no special franchise or 
privilege. ” The argument is that the mean¬ 
ing and application of this clause is so uncer¬ 
tain that the taxpayer is left without a gjuide 
in making his return. We have no occasion 
to inquire into the meaning or effect of this 
provision or whether it is open to the criti¬ 
cism leveled against it; for this plaintiff 
would likewise not be entitled to raise this 
objection even if well founded; since it is not 
shown that any tax was levied on the basis 
of this clause or that it has subjected plain¬ 
tiff either to injury or to embarrassment. 


Ill 


The exemption from taxation of shares of stock of cor¬ 
porations owned by non-residents if such corporations 
are taxed at the residence of the owner 


(a) This provision of the act of 1926 does not create an unconstitu¬ 
tional discrimination I 


The second ground of attack made by respondent 
upon the validity of the intangible tax law is tjhat 
the Act is discriminatory in that, under the provi¬ 
sions of the Act of 1926 (Section 746, Title 20, C. 
Code of 1929), a person residing in the District of 
Columbia, but having a legal residence elsewhere, 
is not required to pay a tax upon the shares! of 
stock owmed by him in a corporation organized! in 

i 

i 

i 

i 
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the State of liis legal residence, if the assets of the 
corporation are taxed by that State in lieu of a tax 
upon its shares of stock; whereas a resident of the 
District, having no legal residence in that State, 
is required to pay the tax upon the shares of stock 
of the same corporation. 

The power of Congress to tax a corporation upon 
its assets and also to levy a tax upon the holders of 
its stock cannot be questioned. 

In Sttirges v. Carter, 114 U. S. 511, 521, the court 
said: 

But the shares of stock held by the stock¬ 
holders are distinct from the capital stock 
of the corporation, and the taxation of both 
is not necessarily double taxation. 

An d in Klein v. Board of Supervisors , 282 U. S. 
19, the court said: 

There is no doubt that a State may tax a 
corporation and also tax the holders of its 
stock. Tennessee vs. Whitworth , 117 U. S. 
129, 136. The owners are different and, al¬ 
though the appellant calls it a mischievous 
fiction, the property is different. While no 
doubt the property and expectations of the 
corporation are the backbone of the value 
of the shares, yet the latter may get addi¬ 
tional value from another source. 

Since the stocks held by respondent are subject 
to taxation in the District of Columbia, the attack 
upon the statute can only succeed if the exemption 
of such stocks from taxation in the hands of a 
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legal resident of the State in which the corporation 
is organized is so discriminatory as to rendei* the 
taxation of such stocks in the hands of a resident 
of the District a taking of property without! due 
process of law in violation of the Fifth Amend¬ 
ment. ! 


Wide latitude is allowed Congress in providing 
for the exemption of property from taxation in the 
District of Columbia. 

In the case of Welch v. Cooke, 97 U. S. 541, an 
Act of the Legislative Assembly of the District of 
Columbia was sustained which exempted from tax¬ 
ation “all property, real and personal, which may 
hereafter be actually employed within the limits of 
the District of Columbia for manufacturing pur¬ 
poses.’’ j 

And in the case of Gibbons v. District of Colum¬ 
bia, 116 U. S. 404, the court said: 


r * > 


The objection, taken in argument, that the 
Act of March 3, 1877, is unconstitutional, 
because it provides that the tax upon; all 
lands within the District of Columbia, but- 
side of the cities of Washington and George¬ 
town, and held and used solely for agricul¬ 
tural purposes, shall be a dollar and a quar¬ 
ter on the hundred, and upon all other real 
and personal property in the District, not 
expressly exempted, a dollar and a half : on 
the hundred is founded upon a misundler- 
standing of the case of Loughborough v* 
Blake, 5 Wheat. 317. 


j 

i 
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The point there decided was that an Act 
of Congress, laying a direct tax throughout 
the United States in proportion to the cen¬ 
sus directed to be taken by the Constitution, 
might comprehend the District of Columbia; 
and the power of Congress, legislating as a 
local legislature for the District, to levy 
taxes for District purposes only, in like man¬ 
ner as the legislature of a State may tax the 
people of a State for state purposes, was ex¬ 
pressly admitted, and has never since been 
doubted. 5 Wheat. 318; Welsh v. Cooke, 
and Mattingly v. District of Columbia, 97 
U. S. 541, 687. In the exercise of this power, 
Congress, like any State Legislature unre¬ 
stricted by constitutional provisions, may cut 
its discretion wholly exempt certain classes 
of property from taxation, or may tax them 
at a lower rate than other property . [Ital¬ 
ics supplied.] 

No strict rule of uniformity in taxation is im¬ 
posed even by the Fourteenth Amendment to the 
Constitution. 

In the case of Ohio Oil Company vs. Conway, 281 
U. S. 146, 159, the court said: 

The States, in the exercise of their taxing 
power, as with respect to the exertion of 
other powers, are subject to the require¬ 
ments of the due process and the equal pro¬ 
tection clauses of the Fourteenth Amend¬ 
ment, but that Amendment imposes no iron 
rule of equality, prohibiting the flexibility 
and variety that are appropriate to schemes 
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of taxation. The State may tax real! and 
personal property in a different mafiner. 
It may grant exemptions. The State is not 
limited to ad valorem taxation. It ma^ im¬ 
pose different specific taxes upon different 
trades and professions and may vary the 
rates of excise upon various products.; In 
levying such taxes, the State is not required 
to resort to close distinctions or to maintain 
a precise, scientific uniformity with refer¬ 
ence to composition, use or value. To hold 
otherwise would be to subject the essential 
taxing power of the State to an intolerable 
supervision, hostile to the basic principles of 
our Government and wholly beyond the pro¬ 
tection which the general clause of the Four¬ 
teenth Amendment was intended to assure. 

In the case of Klein v. Board of Supervisors, 
282 U. S. 19, the question before the court was the 
validity of a statute of Kentucky, which, after re¬ 
quiring the holders of stock in a corporation gen¬ 
erally to list their shares for taxation, provided 
that “the individual stock holders of a corporation, 
at least seventy-five (75) per cent of whose total 
property is taxable in Kentucky, shall not be re- 

i 

quired to list their shares for taxation so long as 
the corporation pays taxes on all its property in 
Kentucky/* The owner of stock in a corporation, 
less than seventy-five per cent of whose total prop¬ 
erty was taxable in Kentucky, contended that; the 
discrimination between himself and the holders of 
stock in a corporation paying taxes on more than 


i 
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seventy-five per cent of its property was arbitrary 
and denied to Mm the equal protection of the laws. 
In sustaining the constitutionality of the statute, 
the Supreme Court said: 

If the corporation having all its property 
in the State has paid taxes upon the whole, 
usually it would be just not to tax the stock¬ 
holders in respect to value derived from what 
already has borne its share. And what would 
be true in the case supposed would be true 
when the corporation was paying for the 
great body of its property although some 
small fraction happened to be outside of the 
State. Thus we come to the usual question 
of degree and of drawing a line where no 
important distinction can be seen between 
the nearest points on the two sides, but where 
the distinction between the extremes is 
plain. * * * 

* * * * * 

* * * The principle of justice that 
leads to the exemption that has been dealt 
with could not be insisted upon as a matter of 
constitutional right and it is reasonable for 
the legislature to confine it to well marked 
cases, rather than to press it to a logical 
extreme. 

The distinction made by the statute here under 
consideration in taxing the stock of corporations 
is not without reason and justification. It will be 
noted that in the Act of 1926 Congress was at- 

tempting to guard against the double taxation of 

• » • • 

personal property. It exempts from taxation the 
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intangible property of one residing in the District 
of Columbia if such property, or the income there¬ 
of, is taxed to such person in some other jurisdic¬ 
tion. The exemption here complained of is but a 
part of this general plan or scheme. If the State 
of the domicile of a person temporarily residiiig in 
the District of Columbia taxes a corporation of 
that State upon its assets in lieu of a tax upoii the 
holders of the corporate stock, it is but fair for the 
District to treat such taxation as equivalent |to a 
tax levied by that State upon such person. | 

In the case of Farmers Loan Company v. Minne¬ 
sota, 280 U. S. 204,212, the court said: 

Taxation is an intensely practical matter 
and laws in respect of it should be construed 
and applied with a view of avoiding, sd far 
as possible, unjust and oppressive conse¬ 
quences. We have determined that in gen¬ 
eral intangibles may be properly taxed at 
the domicile of their owner and we can find 
no sufficient reason for saying that they are 
not entitled to enjoy an immunity against 
taxation at more than one place similalr to 
that accorded to tangibles. The difference 
between the two things, although obvious 
enough, seems insufficient to justify the 
harsh and oppressive discrimination against 
intangibles contended for on behalf of 
Minnesota. 

• > fj, * . . , ,. • _ . • ^ : - — . i 

If a person domiciled in another State, but tem¬ 
porarily residing in the District of Columbia, is 
exempt from taxation upon certain stocks in! the 

42835—36 - 2 
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State of his domicile because that State levies a tax 
upon the assets of the corporation in lieu of a tax 
upon its stock, it would be harsh indeed to say that 
such person should be subject to taxation in the 
District of Columbia upon such stock because of the 
exemption granted by the State of his domicile. 
In other words, suppose a resident of California 
was temporarily residing in the District of Colum¬ 
bia, and was called upon by the Assessor here to 
file a return of his intangible property. He replied 
by showing that he was making a similar return to 
the State of his domicile, which return included all 
of his stocks, except those in California corpora¬ 
tions, the stock of which, we will assume for the 
sake of argument, was not taxable there because a 
corporate tax was levied in lieu thereof. For the 
District to undertake to tax the stock in the Cali¬ 
fornia corporations would, we submit, be a rank 
injustice. 

It must be borne in mind that Congress, in grant¬ 
ing the exemption complained of, was but accord¬ 
ing to non-residents temporarily residing in the 
District the same exemption which is granted resi¬ 
dents of the District with respect to the shares of 
stock of business corporations engaged in business 
in the District of Columbia which pay taxes upon 
their assets in the same manner as individuals are 
taxed (Sec. 754, Title 20, D. C. Code of 1929). 

It is respectfully submitted that the exemption 
here complained of creates no unconstitutional dis¬ 
crimination. 





(b) Respondent is not in a position to raise this question 

Respondent is not in a position to question the 

i 

validity of the Act upon the ground discussed 
■under this point. He fails to allege that anjr of 
the corporations, the stock of which he ownsj are 
taxed in the State in which they are incorporated 
in lieu of a tax upon their stocks. Therefore, even 

assuming for the sake of argument that the ex- 

! 

empting clause complained of creates an unconsti¬ 
tutional discrimination against residents owning 
stock in a corporation taxed in the State of incor¬ 
poration in lieu of a tax upon its stock, respondent 
fails to bring himself within the class discrimi¬ 


nated against. 

In the case of Heold v. District of Columbia, 
supra, 259 U. S. 114,123, the court said: 

Plaintiff contends that the act is void 
(a) because it requires every non-resident 
of the District who engages in business 
therein to pay a tax on all his intangible 
property wherever situated or from what¬ 
ever source derived; (b) because it requires 
a non-resident engaged in business within 
the District to pay a tax on all his credits or 
choses in action, whether due from residents 
or non-residents, including those which have 
not been reduced to concrete form; (c)i be¬ 
cause it taxes bonds of States and tjheir 
municipalities. The District insists that 
such is not the correct construction of!the 
act, that it has not in fact been so construed 
or applied by the taxing officials, and that, 
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even if it had been, the whole act would not 
thereby be rendered void, as these provisions 
are clearly severable from the rest of the 
act. Compare Hatch v. Reardon, 204 U. S. 
152,161; Ratterman v. Western Union Tele¬ 
graph Co., 127 U. S. 411; Texas Co. v. 
Brown, 258 U. S. 466. But these objections, 
even if otherwise well founded, would not 
entitle plaintiff to challenge the validity of 
the tax. The property taxed is located 
within the District; those who hold it and 
the owner are residents; and there is no state 
or municipal bond among the property 
taxed. It has been repeatedly held that one 
who would strike down a state statute as 
violative of the Federal Constitution must 
show that he is within the class of persons 
with respect to whom the act is unconstitu¬ 
tional and that the alleged unconstitutional 
feature injures him. In no case has it been 
held that a different rule applies where the 
statute assailed is an act of Congress; nor 
has any good reason been suggested why it 
should be so held. Compare United States 
v. Chandler-Dunb ar Water Power Co., 229 
U. S. 53, 73; Straus v. Foxworth, 231 U. S. 
162,171; Fairchild v. Hughes, 258 U. S. 126. 

IV 

The exemption from taxation of the President, Vice 
President, Cabinet officers, and Members of Congress 

Respondent next contends that the intangible tax 
law is void, because the Act of 1926 (Section 756, 
Title 20, D. C. Code of 1929) provides that “Cabi- 
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net officers and persons in the service of the Upited 
States Government elected for-a definite term of 
office shall not be considered as residents of the 
District of Columbia for the purposes of this' sec- 

i 

tion.” The only persons in the service of the Gov¬ 
ernment of the United States elected for definite 
terms of office are the President of the United 
States, the Vice-President, and members of! the 
two Houses of Congress. It is manifest that tfiere 
is nothing arbitrary nor unreasonable in this classi¬ 
fication. These officials, including the Cabinet 
officers, are in the District solely for the reason 
that it is the seat of government of the United 
States. They are here but temporarily to perform 
their respective official duties. Would any one 
suppose that a President of the United States gave 
up his residence in the State of his domicile pnd 
became a resident of the District of Columbia 

i 

merely because he occupied the White House! on 
the first day of July and for three months prior 
thereto? Of course not. And the same is tirue 
of the other officials referred to in the statute, i 

i 

These officers, not being residents of the District 
would be exempt from taxation upon their intangi- 

i 

bles, irrespective of the exempting clause in the 
Act of 1926. Counsel for respondents state j in 
their brief that the Supreme Court has laid down 
the rule that the personal property of non-residents 
may be taxed and that double taxation does hot 
violate the Constitution. They contend that under 
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this rule, a member of Congress may be taxed upon 
his intangible property in a safe deposit box in a 
Washington bank. 

Whatever the rule may have been at one time, it 
is now well settled that, as a general principle, in¬ 
tangible personal property is taxable only at the 
domicile of the owner. 

Safe Deposit & Trust Co. v. Virginia, 280 
U. S. 83; Farmers Loan Co. v. Minnesota, 

280 U. S. 204 (overruling Blackstone v. 
Miller, 188 U. S. 189) ; Baldwin v. Missouri, 

281 U. S. 586. 

The only exception to this general rule is where 
the intangibles have acquired a business situs at 
a place other than the domicile of the owner. 
Farmers Loan Co. v. Minnesota, supra. But a 
business situs is not acquired by the deposit of 
funds or negotiable securities in a bank for safe¬ 
keeping. 

The present rule is stated in Baldwin v. Missouri, 
supra (p. 591), as follows: 

Ordinarily, bank deposits are mere credits 
and for purposes of ad valorem taxation have 
situs at the domicile of the creditor only. The 
same general rule applies to negotiable bonds 
and notes, whether secured by liens on real 
estate or otherwise. 

It may be that non-residents, other than those ex¬ 
pressly mentioned in the statute, are also entitled 
to exemption, but that is a matter to be considered 
when raised by a non-resident. It cannot be raised 



by respondent, who admits his residence in the Dis¬ 
trict of Columbia. Heald v. District of Columbia, 
supra. 

V | 

The matters complained of are included in the exempting 
act of 1926, and not in the taxing statute j 

It will be noted that the matters here complained 

i 

•of were not a part of the intangible tax law as or¬ 
iginally enacted (Act of Congress of September 1, 
1916, 39 Stat. 717, Sec. 11). That law then pro¬ 
vided, as it still does provide (Sec. 754, Title 20, 
D. C. Code), that “the moneys and credit^, in- 
eluding moneys loaned and invested, bonds j and 
shares of stock (except the stock of banks j and 
other corporations within the District of Columbia 
the taxation of which banks and corporations is 
herein provided for) of any person, firm, associa¬ 
tion, or corporation resident or engaged in business 
within said District” shall be subject to taxajtion. 
The matters complained of were first broughtj into 
the law by Section 2 of the Act of Congress ap¬ 
proved July 3, 1926, 44 Stat. 833. Therefore, we 
submit that if the effect of this statute is to create 
an unconstitutional discrimination against the 
residents of the District of Columbia, or unconsti¬ 
tutionally delegate legislative power, it is the ex¬ 
empting statute which is void, and not the original 
taxing statute. The general law stands unaffected 
and unqualified and the respondent is liable for the 
tax. 
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In the case of Frost v. Corporation Commission > 
278 U. S. 515, 526, certain statutes of the State of 
Oklahoma were involved. By an Act of that State 
passed in 1915 cotton gins were declared to be pub¬ 
lic utilities, and no gin was permitted to be oper¬ 
ated without a license upon a satisfactory showing 
of public necessity. In 1925, the statute was 
amended by adding a proviso that no showing of 
public necessity was required for the issuance of a 
license for a gin to be run co-operatively. This 
proviso was held to create an unconstitutional dis¬ 
crimination. The question then arose whether the 
whole Act was void, or merely the proviso. The 
court, in holding the invalidity of the proviso did 
not affect the remainder of the statute, said: 

But the proviso here in question was not 
in the original section. It was added by way 
of amendment many years after the original 
section was enacted. If valid, its practical 
effect would be to repeal by implication the 
requirement of the existing statute in respect 
of public necessity in so far as the Durant 
and similar corporations are concerned* 
But since the amendment is void for uncon- 
• stitutionality, it cannot be given that effect, 
“because an existing statute cannot be re¬ 
called or restricted by anything short of a 
constitutional enactment.” Davis v. Wab 
lace, supra, p. 485. 

To this effect also is Truax v. Corrigan, 
257 U. S. 312, 341-342. In that case there 
had been in force in Arizona, both as a state 
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and a territory, for many years, a general 
statute granting authority to judges of the 
courts of first instance to issue writs of in- 

i 

junction. The statute was amended so as 
to except from its operation certain cases 
between employers and employees, j The 
amendment was declared invalid as denying 
the equal protection of the laws; but' the 
general provision of the statute as it brig- 
inallv stood was upheld upon the ground that 
it had been in force for many years and that 
an exception in the form of an unconstitu¬ 
tional amendment could not be given the 
effect of repealing it. And see Waters- 
Pierce Oil Company v. Texas, 177 If. S. 
28, 47. 

Here it is conceded that the statute, before 
the amendment, was entirely valid. When 
passed, it expressed the will of the legisla¬ 
ture which enacted it. Without an express 
repeal, a different legislature undertook to 
create an exception, but, since that body 
sought to express its will by an amendment 
which, being unconstitutional, is a nullity 
and, therefore, powerless to work any 
change in the existing statute, that statute 
must stand as the only valid expression of 
the legislative intent. 

° i 

In passing upon a similar situation, the 
Supreme Court of Michigan, speaking 
through Judge Cooley, in Campau v. De¬ 
troit, 14 Mich. 276, 286, said: “But nothing 
can come in conflict with a nullity, and noth¬ 
ing is therefore repealed by this act on the 
ground solely of its being inconsistent ydth 


i 









24 


a section of this law which is entirely uncon¬ 
stitutional and void.” In Carr, Auditor v. 
State ex rel. Coetlosquet, 127 Ind. 204, the 
state supreme court disposed of the same 
point in these words: “We suppose it clear- 
that no law can be changed or repealed by a 
subsequent act which is void because uncon¬ 
stitutional. * * * An act which violates 

the Constitution has no power and can, of 
course, neither build up nor tear down. It 
can neither create new rights nor destroy 
existing ones. It is an empty legislative 
declaration without force or vitality.” See 
also People v. Butler Street Foundry, 201, 
HI. 236, 257-259; People v. Fox, 294 Ill. 263, 
269; McAllister v. Hamlin, 83 Cal. 361, 365; 
State ex rel . Crouse v. Mills, 231 Mo. 493, 
498-499; Ex parte Davis , 21 Fed. 396, 397. 
The question is not affected by the fact that 
the amendment was accomplished by insert¬ 
ing the proviso in the body of the original 
section and reenacting the whole at length. 
Truax v. Corrigan, supra; People v. Butler 
Street Foundry, supra , pp. 258-259; State 
ex rel . Crouse v. Mills, supra, p. 499. 

And in the case of Waters-Pierce Oil Co. v. 
Texas , 177 U. S. 28, the court refused to consider 
the question of whether an exemption of labor 
unions from the requirements of an Act relating to 
foreign corporations doing business in the State of 
Texas was an unconstitutional discrimination 
against the plaintiff, the exemption having been 
created by an amendment made in 1895 to an Act 
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of 1889. The court, referring to the amendafory 
act, said (p. 47) : ; 


In other words, as to that act the situation 
is this: It is either constitutional or uncon¬ 
stitutional. If it is constitutional, the plain¬ 
tiff in error has no legal cause to complain 
of it. If unconstitutional, it does not: af¬ 
fect the act of 1889, and that, as we have 
seen, imposes valid conditions upon the 
plaintiff in error, and their violation sub¬ 
jected its permit to do business in the state 
to forfeiture. 


Therefore, it follows that it becomes unnecessarv 
for this Court to consider the questions raised! by 
respondent. If the Act of 1926 is valid, respond¬ 
ent has no cause to complain of it. If it is uncon¬ 
stitutional, the Act of 1916 stands as the only valid 
expression of the legislative intent, and respondent 
is admittedly subject to tax thereunder. 


CONCLUSION 

For the reasons herein stated, it is respectfully 
submitted that the judgment of the court below 
was right and should be affirmed. 

E. Barrett Prettyman, 
Corporation Counsel, D. C., 
Vernon E. West, 

Principal Assistant Corporation 

Counsel, D. C., 
Attorneys for Appellees. 
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William Cogger, 

Appellant, 
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Melvin C. Hazen, George E. Allen, Dan I. SeIltan, 
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Commissioners of the District of Columbia, 

Appellees. 


SUPPLEMENTAL BRIEF FOR APPELLANT. 


May it Please the Court: j 

It is conceded in appellees’ brief as it must bq con¬ 
ceded that Congress in levying taxes within thel Dis¬ 
trict of Columbia is limited by the provisions of the 
Fifth Amendment. It is established that the due 
process clause of the Fifth Amendment means the 
same as the due process clause of the Fourteenth 
Amendment (Heiner v. Donnan, 285 U. S. 312, at p. 
326). The answer of appellant relied upon the Fifth 
Amendment (R. 5). 

To the claim in our main brief, that the exemption 
from taxation of the members of Congress, the Presi- 
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dent, Vice-President and Cabinet Officers, is so inde¬ 
fensibly arbitrarily and capriciously discriminatory as 
to offend the Fifth Amendment, no adequate answer 
is made.* 

The appellant’s right to raise this question is not 
and could not have been questioned by appellees. It is 
settled that where the discrimination resulting from a 
statute creating exemptions from tax is an unconsti¬ 
tutional discrimination, the constitutional rights of 
those not within the exemption are infringed when 
they are taxed and the others are not assessed. Law¬ 
rence v. State Tax Commissioner, 286 U. S. 276, at p. 
282. This case settles appellant’s right to raise the 
question. 

In an attempt to justify this discrimination it is 
stated at page 19 of appellees ’ brief: 

“ These officials, including the Cabinet Officers 
are in the District solely for the reason that it is 
the seat of Government of the United States. 
They are here but temporarily to perform their 
respective official duties.” 

This is equally true of the Assistant Secretaries of 
the various government departments, of thousands of 
temporary employees of these departments, of mem¬ 
bers of Federal Boards and Commissions and of some 
of the Federal Judges. 

*An arbitrary and capricious discrimination renders a statute invalid 
under the Fifth Amendment. (Heiner v. Donnan, 285 U. S. 312, at p. 
326). In that case it was held that a statute creating a conclusive pre¬ 
sumption was invalid under the Fifth Amendment. In the case at bar 
the Act of 1926 also creates a conclusive presumption for it conclu¬ 
sively makes any person maintaining a place of abode in the District on 
July 1st and for three months prior thereto, a resident. See Heiner v. 
Donnan, 285 U. S. at p. 329. This case applied under the Fifth Amend¬ 
ment the rule which had formerly been applied under the Fourteenth 
Amendment in Schlesinger v. Wisconsin, 270 U. S. 230, see pages 324, 
325 and 326 of Heiner v. Donnan. 
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But the above quoted statement is based uppn an 
erroneous assumption, for all Cabinet Officers and all 
Members of Congress are exempt by this statute but 
they are not all temporary residents of the District. 
In the present Cabinet it is common knowledge that 
Secretary Roper is a permanent resident of the Dis¬ 
trict and there is nothing to prevent the President ap¬ 
pointing all the members of his Cabinet from those 
who reside permanently here. 

Furthermore, the exemption applies to all Members 
of Congress and not alone to Members of Congress 
maintaining a legal residence elsewhere. Art. lj Sec. 
3, Clause 3 and Clause 2, Sec. 2 of Art. 1, only requires 
a Senator or a Representative to be “an inhabitant” 
of the State from which he is elected at the time pf his 
election. Under this statute if the richest man id the 
world should be elected United States Senator jfrom 
New York next November and if the State of New 
York the following year should impose a personal 
property tax under which he would be required td pay 
$5,000,000 a year, he could decide to abandon his resi¬ 
dence in New York and take up his permanent abode in 
the District of Columbia and for the next five years of 
his term he would not pay a personal property tax 
anywhere if the exemption of Members of Congress is 
constitutional. 

Members of Congress are public servants and not 
public masters. They are not and they cannot legis¬ 
late themselves into a privileged class entitled to spe¬ 
cial privileges or to enjoy the benefit of class legisla¬ 
tion enacted by themselves. They are agents of| the 
people. The power to legislate is given to them in 
trust for the people and it is a fundamental principle 
of equity that a trustee may not use his positioiji or 
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exercise liis trust for his own advantage. Such legis¬ 
lation also violates the fundamental principle of 
equality before the law and special privilege to none 
which underlies our institutions. 

Members of Congress enjoy the facilities of the Dis¬ 
trict, the convenience of its streets and the protection 
of its police in the same way that the other residents 
enjoy these local governmental services, and there is no 
reason why they should be exempt from paying for 
them or why a Congressman’s enjoyment of these 
privileges should be paid for by the rest of the people. 
It is common knowledge that some members of Con¬ 
gress are multi-millionaires, that they have palatial 
residences in the District and are abundantly able to 
bear their just share of the expenses of the District 
Government. 

In the recent case of Colgate v. Harvey , 296 U. S. 
-, the Court said in 80 L. Ed. at p. 230: 

“The classification, in order to avoid the con¬ 
stitutional prohibition, must be founded upon per¬ 
tinent and real differences, as distinguished from 
irrelevant and arbitrary ones. The test to be ap¬ 
plied in such cases as the present one is—does 
the statute arbitrarily and without genuine reason 
impose a burden upon one group of taxpayers 
from which it exempts another group, both of 
them occupying substantially the same relation 
toward the subject-matter of the legislation?”* 

*The following statutes have been held unconstitutional:—A statute 
exempting veterans from license taxes. State v. Garbroski, 111 Iowa 
496; 82 N. W. 959; A statute exempting a humane society from pay¬ 
ment of dog licenses imposed on all others. Fox v. Mohawk, etc., 
Humane Society, 165 N. Y. 517; 59 N. E. 353; A statute exempting 
taxation of property belonging to a Board of Trade. Barbour v. Louis¬ 
ville Board of Trade, 82 Ky. 645. The appellees on page 11 of their 
brief say that Welch v. Cook, 97 U. S. 541 sustained a statute exempting 
manufacturing property. This is a mistake. The Court there held that 
the exemption had been repealed by a later statute and did not pass on 
the validity of the exemption. 
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In Schlesinger v. Wisconsin, 270 U. S. 230, theiCourt 
said at page 240: 

i 

“A classification for purposes of taxatioii must 
rest on some reasonable distinction.’’ 

One of the causes of the French Revolution was the 
fact that the nobility and clergy who constituted the 
legislature exempted themselves from tax. 

If Members of Congress may constitutionally ex¬ 
empt themselves from personal property tax, theh they 
may exempt themselves from estate tax and income 
tax and all State taxes for the reason that an Act of 
Congress is the supreme law of the land taking pre¬ 
cedence over State laws. 

In apparent realization that this discrimination can 

| 

not be justified the astonishing suggestion is m^de at 
the bottom of page 19 and on page 20 of appellees’ 
brief that although without the exemption Members of 
Congress and Cabinet Officers would be taxable under 
the provisions of the challenged Act set forth on 
page 3 of our main brief, the exemption does them 
no good because without it the provisions of the 
Act which they are literally within, are unconstitu¬ 
tional. It is stated on page 20 that the Supreme pourt 
has held that intangible property may only be consti¬ 
tutionally taxed at the domicile of the owner, notwith¬ 
standing it is actually located within the State at¬ 
tempting to tax it, and hence even if a Congressman or 
Cabinet Officer had all his stocks in a safe deposit box 
in the District of Columbia which securities wer0 pro¬ 
tected by the police of the District, he could not be 
taxed on them here in any event. In the first place 
this argument is beside the point because it assumes 
that all Cabinet Officers and all Members of Congress 
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are domiciled outside the District of Columbia, which 
as we have demonstrated is not the case. In the sec¬ 
ond place, the Supreme Court has not so held. The 
question whether intangible property actually located 
within a State attempting to tax it may be taxed there, 
even if the owner of the property has his domicile in 
another State, was expressly reserved in the case of 
First National Bank of Boston v. Maine, 284 U. S. 312 
at p. 331, wherein the Court said: 

“"VVe do not overlook the possibility that shares 
of stock, as well as other intangibles, may be so 
used in a State other than that of the owner’s 
domicile as to give them a situs analogous to the 
actual situs of tangible personal property. See 
Farmers 9 Loan and Trust Co. case, 280 U. S. 213. 
That question heretofore has been reserved to be 
disposed of When, if ever, it properly shall be pre¬ 
sented for our consideration.” 

What the Supreme Court said in the quotation on 
page 15 of appellees’ brief was that intangibles were 
“entitled to enjoy an immunity against taxation at 
more than one place similar to that accorded to tan¬ 
gibles.” Tangibles are taxable where they have an 
actual situs although their owner is domiciled else¬ 
where. In other words, the place of the situs of the 
property is the place where it may be taxed rather 
than at the place of the owner’s domicile. City Bank 
Farmers Trust Co. v. Schnader, 293 U. S. 112. See 
also, Johnson Oil Refining Co. v. Mitchell, 290 U. S. 
158, 161, 162 and compare Senior v. Braden, 295 U. S. 
422. Furthermore, in this connection we point out that 
the cases cited on page 20 of appellees’ brief deal with 
the question of which State may properly tax personal 
property and do not apply to an Act of Congress. This 
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was clearly pointed out by the Supreme Court in 
Burnet v. Brooks, 288 U. S. at pages 403, 404,; 405. 

Certainly a Member of Congress or a Cabinet Officer 

i _ 

who keeps his securities in a safe deposit box in Wash¬ 
ington and borrows money on them at a Washington 
bank can be taxed on them here in the absence of the 
exemption. So can a Congressman who speculates on 
the stock market and keeps his securities with a Wash¬ 
ington broker as collateral to support his business of 
trading on the market. 

In the case of Safe Deposit and Trust Co. v. Vir¬ 
ginia, 280 U. S. 83, cited on page 20 of appellees ’ brief, 
the beneficiary of the securities was domiciled ;in Vir¬ 
ginia but it was held that Virginia could not tax them 
because they were located in Maryland. The Court 
said in that case at page 91: 

! 

“ Manifestly the securities are subject to taxa¬ 
tion in Maryland where they are in the actiial pos¬ 
session of the trust company—a holder of the legal 
title. That they are property within Maryland is 
not questioned.” 

j 

In the case of Gotwals v. Miller , 59 F. (2d) 1051 this 
Court held a tax assessment void because of inequality 
and discrimination citing a number of its prior de¬ 
cisions. 

If the Court concludes that the exemption of Cabinet 
Officers and Members of Congress from tax while all 
others having an abode in the District on July 1st and 
three months prior thereto are taxable, is so arbi¬ 
trarily and capriciously discriminatory, because it 
rests on no reasonable basis, as to violate the Fifth 
Amendment, then it is unnecessary to consider the 
other grounds of our contention. 
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The Exemption i*rom Taxation of Stock of Corpora¬ 
tions Owned by Residents if the Property of Such 
Corporations is Taxed at the Legal Residence of 
the Owner Creates a Discrimination Against Resi¬ 
dents Having no Legal Residence Elsewhere 
Which can not be Justified on any Reasonable 
Ground. 

If a resident of the District within the meaning of 
the statute quoted on page 3 of our main brief hap¬ 
pens to have a legal residence in New York, Illinois or 
New Jersey and other States in which corporations of 
which appellant owns the stock are incorporated, such 
person is exempt from tax while, if the Act is consti¬ 
tutional, appellant must pay tax on the same stock. On 
page 17 of appellees’ brief it is stated that appellant 
cannot raise this question because, 4 4 he fails to allege 
that any of the corporations, stock of which he owns, 
are taxed in the States in which they are incorporated 
in lieu of a tax upon their stocks.” 

In advancing this argument appellees overlook the 
fundamental principle of law that a United States 
Court of Appeal on appeal “ takes judicial notice of 
the laws of every State of the Union.” Fourth Na¬ 
tional Bank v. Francklyn, 120 U. S. 747 at p. 751. In 
Gormley v. Bunyan, 138 U. S. 623 the Court said at 
p. 635: 

“The Courts of the United States take judi¬ 
cial notice of all public statutes of the several 
States.” 

Among the stocks which appellant was manda- 
mused bv the Court below to list for taxation here 
are stocks in Illinois corporations (R. 8, 9) which 
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are not subject to tax by the State of Illinois 
when owned by its legal residents (Sec. 1, Chajp. 120, 
Smith-Hurd Ill. Ann. Stat. Para. 4th). In Illinois 
the corporation itself is taxed on its property.! (Ch. 
120 Smith-Hurd Ill. Ann. Stat. Sec. 36; Ch. 120, Sec. 
62). | 

Why should a citizen of Illinois residing in the Dis¬ 
trict who owns 20 shares of the National Tea! Com¬ 
pany be exempt from tax on it while appellant is sub¬ 
ject to tax. The citizen of Illinois pays no tax on it in 
Illinois. It is true the Illinois corporation paysj a tax 
on its property but this affects all its stockholders in¬ 
cluding appellant and the citizen of Illinois alike so 
that there is no distinction here. 

Appellant owns stock in the United States Steeji Cor¬ 
poration. Why should a legal resident of New Jersey 
residing in the District who happens to own the same 
number of shares as appellant be exempt from tax on 
them while appellant must pay? (See N. J. Laws, 
1927.) j 

Appellant also owns stock in New York corpora¬ 
tions (R. 8, 9). Why should a citizen of New York 
residing in the District who happens to own the same 
number of shares in these New York corporations, be 
exempt from tax on them while appellant must pay? 
(Ch. 61, Sec. 3, Cahill’s Consolidated Laws of N. Y.; 
Supp. 1931-1935.) | 

Whatever may have been the rule in the past it is 
now settled that an exemption from taxation must rest 
upon some reasonable ground. The only grotinds 
which we note in the appellees ’ brief upon which it is 
sought to justify it, is the assertion that if the State 
where the corporation is organized taxes a corpora¬ 
tion upon its assets and does not tax the holders of its 
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corporate stock it is fair for the District to treat such 
taxation as equivalent to a tax levied by the State upon 
such person. Why is it not equally fair to treat it as 
the equivalent to a tax levied by the State upon the 
person residing in the District who has no residence 
in the State wherein the corporation of which he owns 
stock is taxed on its assets? Any tax on the corpora¬ 
tion falls upon all its stockholders equally. 

It is next said on page 16 of appellees’ brief that 
Congress was but according to those residents who 
maintained a legal residence elsewhere the same ex¬ 
emption which was granted residents of the District, 
with respect to shares of stock of corporations doing 
business in the District which pay taxes upon their 
assets but this exemption is also equally available to 
those who maintain legal residences elsewhere but are 
residents of the District within the meaning of the tax¬ 
ing statute. It is inequality of which we complain and 
not equality. No reason can be suggested why a resi¬ 
dent, within the meaning of the statute, owning the 
same shares appellant owns and having them in a 
safe deposit box in the District should not be subject 
to tax because he happens to be a legal resident of the 
State in which the corporations are organized and 
which does not tax him on the shares and why appel¬ 
lant should be subject to tax on the same shares. Both 
are alike residents of the District within the meaning 
of the taxing act under consideration. But one es¬ 
capes tax entirely on the same shares while the other 
must pay. 

In this connection it should not be overlooked that 
the taxing Act is plain and unambiguous and calls for 
no construction. Even if it did call for construction, 
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the observations in Hopkins Federal Sav. i& L. Asso. 
v. Cleary, 80 L. Ed. 209 at p. 214: 

“But avoidance of a difficultv will not be 
pressed to the point of disingenuous evasion,’’ 

and: 

“Here the intention of Congress is revealed too 
distinctly to permit us to ignore it because of ! mere 
misgivings as to power’’ 

are in point. 

While it is true that the Act may be construed in 
another particular so as to avoid the constitutional 
question as hereinafter pointed out on page 16 of 
this brief, yet it can not be so construed with tefer- 
ence to the exemption here discussed. 

The Act is Unconstitutional Because it Taxep In¬ 
tangible Property Irrespective of its Owners’ 
Domicile and its Situs. 

We submit the Act set forth on page 3 of our main 
brief is patently unconstitutional and offends thp due 
process clause because it taxes intangible property 
“wherever located” and irrespective of the domicile 
of the owner, if he has maintained a “place of bbode 
in the District of Columbia on the first day of Jiily of 
a taxable year, and for three months prior thereto.” 

As pointed out on page 6 of this brief the situs of 
the property is the place where it is taxable. It can 
not be taxed in two states. W^hile as we have pointed 
out on page 6 the Supreme Court has said that; this 
rule has not been applied to any act of Congress yet 
in that case it was dealing with a national act and not 
a local act applicable only to the District of Columbia. 
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The same reasons which inhibit taxation of personal 
property in two states also forbid the taxation of the 
same property in the District of Columbia and in a 
State of the Union. 

While the place of the actual situs of the property 
is the place where it may be taxed, regardless of where 
its owner is domiciled, it certainly may not be taxed 
in any jurisdiction unless it has an actual situs within 
that jurisdiction or unless its owner is domiciled there. 
Both the domicile of the owner and the situs of the 
property are utterly divorced from the Act set forth 
on page 3 of our main brief. It taxes property 
“wherever located’’ and is not concerned with the 
domicile of the owner but it is plain from the exemp¬ 
tion in certain specified cases only of those maintain¬ 
ing a legal residence elsewhere that its purpose is to 
tax property not having a situs in the District and 
also intangible property of persons domiciled else¬ 
where. 

In the case of Heald v. District of Columbia, 259 
U. S. at p. 114, the first two constitutional questions 
argued in this brief were not presented and the third 
one here argued was not and could not have been pre¬ 
sented for the Supreme Court said at page 123: 

4 ‘The property taxed is located in the District 
and those who hold it and the owner are resi¬ 
dents.” 

In the case at bar, there is no showing where the 
property which appellant was mandamused to re¬ 
turn was actually located. We submit that if it was 
not located in the District, the District could not tax 
it. In Heald v. District of Columbia, 259 U. S. 115, 
the taxpayer brought suit to recover a tax and the 
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burden of proof was upon him to clearly show! that 
he was entitled to judgment. In the case at bak- the 
shoe is on the other foot. Appellant was the defen¬ 
dant. The burden of proof was on appellees to 
clearly show that appellant was required by law to 
file a return in order to entitle them to the extraordi¬ 
nary writ of mandamus. This is elementary and can 
not be disputed. In the article on Mandamus i|n 38 
C. J. p. 914, Sec. 671 the law is thus stated: 


“The relator must clearly show a clear and 
complete right to have the act performed and 
also a clear legal obligation on the part ofJ the 
respondent to perform the act.” 


In the recent case of the United States e% rel 
Simons v. Hines, 63 App. Cas. 55, the Court at page 
56 pointed out that the obligation to do the act tnust 
be “clear, peremptory and indisputable.” 

It is submitted that assuming but not conceding the 
Act to be otherwise constitutional the burden was on 
the appellees to show’ that the property which j the 
Court mandamused appellant to list had its sitqs in 
the District of Columbia. This they failed to show. 
In the absence of a showing that the property had a 
situs here it can not be taxed here. 

The reason appellees failed to prove this is because 
the situs of property (as well as the domicile of its 
owner) is immaterial under the taxing Act. However, 
we submit it is indispensable for the property to have 
its actual situs in the District before appellant can 
be taxed on it here, regardless of the attempt of the 
law to provide otherwise. Inasmuch as the record 
fails to show this essential fact the writ should not 
have issued. Under the statute quoted on page 2 of 
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appellees’ brief the only person who may be man- 
damused to file a return is one “required by law” to 
do so. 

Incidentally, we might also add that while appel¬ 
lant admitted that he was a resident of the District 
he did not admit that he had his domicile here.* 

“A man may be a resident of a particular lo¬ 
cality without having his domicile there.” New¬ 
man v. United States , 43 App. Cas. 53 at p. 64. 

In this connection we might also add that the Act of 
1916 is unconstitutional on the same grounds. There 
is no showing that appellant is taxable under the Act 
of 1916 because there is no showing that the intangible 
property sought to be taxed is located in the District. 

The Delegation of Legislative Power. 

We do not concede that Congress has the right to 
delegate power to legislate for the District of Colum¬ 
bia. All the powers of Congress proceed from the 
people. The people is the principal and Congress is 
the agent of the people. It is a fundamental prin¬ 
ciple of law that an agent charged by his principal 
with a duty involving judgment and discretion, may 
not delegate the performance of his duty. (Agency, 
2 C. J. p. 685, Sec. 342) 

Allowing the assessor to exempt anyone from taxa¬ 
tion on evidence “satisfactory to him” establishes 
no standard and makes no provision for notice and 
hearing or judicial review. It is indispensable for 
Congress to lay down a standard to guide the ad¬ 
ministrative officer in his decision. Furthermore, if 

•Appellant now lives in Maryland. He came to the District from 
Virginia and intended to reside here only temporarily. 
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Congress undertakes to lay down a guide for an ad¬ 
ministrative officer to follow in carrying out its man¬ 
dates, it must be by an intelligible and reasonably 
definite standard. Adkins v. Children’s Hospital■ 261 

j 

U. S. 525 at p. 555; Hampton Jr . <& Co. v. Uiiited 
States, 276 U. S. 394 at p. 409. The standard seit up 
must not be “so indefinite as to confer an unlimited 
power” of exemption. Panama Refining Co. v. Ryan, 
293 U. S. at p. 428. 

From a reading of the whole statute here assailed 
no reasonable conclusion can be drawn other than 
that the assessor is permitted under it to exempt any¬ 
one from tax he wants to exempt. An unscrupulous 
man may come up to him and say, “I am taxed else¬ 
where” and the assessor may exempt him. There is 
no requirement for an oath, no check in a possible 
prosecution for perjury and no safeguard whatever. 
In short, the assessor may exempt anyone he wants 
to exempt under this provision. 

Appellees’ say appellant can not question this dele¬ 
gation of legislative power because he is not affedted 
by it, but what immediately follows in this brief 
demonstrates the contrary. 

i 

| 

Appellant Should Not Have Been Mandamused to 

_ _ i 

Make a Return Because He Is Not Subject to Tax. 

The statute quoted on page 3 of our main brief 
taxes intangible property “unless evidence shall be 
submitted to the assessor of the District of Coluhi- 
bia, satisfactory to him, and such intangible prop¬ 
erty or the income thereof is assessed to said person 
in some other jurisdiction.” The statement on page 
8 of appellees’ brief that appellant does not allege 
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that he is within this exemption is a mistake. Appel¬ 
lant alleged in Par. 8 of his answer that he paid an 
income tax on the income from the intangible prop¬ 
erty listed in Exhibits A and B, 4 4 in the Federal 
jurisdiction at Baltimore’’ (K. 7), and the demurrer 
admitted this allegation. 

Of course, the Federal jurisdiction at Baltimore is 
an entirely different jurisdiction than the District of 
Columbia and appellant is within the words of the 
exemption. Accordingly if the statute be construed 
to tax one who is admitted to be within the exemp¬ 
tion merely because the assessor says that the evi¬ 
dence to that effect is not 44 satisfactory to him” then 
it is an invalid delegation of legislative power. Fur¬ 
thermore, if it be construed to prevent judicial re¬ 
view and to leave it to an assessor to tax an indi¬ 
vidual clearly within the words of the exemption, 
then it is invalid, as a violation of the Fifth Amend¬ 
ment. 

The rule is that a statute must be construed, if 
fairly possible, not only to avoid the conclusion that 
it is unconstitutional but also to avoid even doubts on 
that subject. George Moore Ice Cream Co. v. Rose, 
281 U. S. at p. 379. 

This Court should dispose of the case by holding 
that it was error to issue the mandamus for the rea¬ 
son that inasmuch as the demurrer admitted appel¬ 
lant paid a tax on the income of his intangible property 
at Baltimore, Maryland, he was exempt from tax in 
the District under the words of the taxing Act above 
quoted. 
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It was suggested in the court below that when it 
enacted the 1926 Act Congress knew that everyone 
paid an income tax on dividends from stock and hence 
could not have stultified itself by intending to exempt 
all stock from local taxes. j 

The answer to this is that everyone did not pay an 
income tax on such income. Under the Revenue Act of 
1926 dividends were exempt from normal tax and the 
surtax did not begin until one’s income exceeded 
$ 10 , 000 . 

i 

The Act of 1926 is Alone Involved in This Case. 

I 

The Act of 1929 quoted on page 2 of appellees’ 
brief is the Act which authorizes this mandamus! pro¬ 
ceeding. That Act amends the Act of 1926 ancl not 
the Act of 1916. This is stated on page 1 of appel¬ 
lees’ brief. (See 44 Stat. 833, for 1926 Act ahd 45 
Stat. 1227 for 1929 Act.) Inasmuch as the tax is be¬ 
ing collected in the District and returns are being re¬ 
quired under this 1926 Act, not under the 1916 Act 
and inasmuch as the 1916 Act does not authorize the 
mandamus proceeding we are only concerned in! this 
case with the 1926 Act and appellant is entitled to a 
decision on the validity of the 1926 Act as demons¬ 
trated by the case cited and quoted from at pages 22 
and 24 of appellees’ brief. i 

If the 1926 Act is invalid and if the Court decides 
that the 1916 Act is then left in force, then that; Act 
is unconstitutional for the reasons pointed out on 
page 14 of this brief and the statement that appel¬ 
lant “is admittedly subject to tax thereunder” is a 
mistake. 


i 
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Appellant is not Subject to Tax Either Under the Act 
of 1916 or Under the Act of 1926. 

Both the Act of 1916 and the Act of 1926 are not 
applicable “to shares of stock of business companies 
which by reason of or in addition to incorporation re¬ 
ceived no special franchise or privilege.” (See statute 
quoted on page 4 of our main brief.) 

The stock which appellant was mandamused to re¬ 
turn for taxation is in the record at pages 8 and 9. The 
United States Steel Corporation, for example, is only 
a holding company. (See United States v. U. S. Steel 
Corporation , 251 U. S. 417 at p. 437.) Besides incor¬ 
poration it “receives no special franchise or privi¬ 
lege ’ ’ not accorded to all corporations incorporated un¬ 
der the laws of its State. A glance at the record indi¬ 
cates that the same is true of nearly all the stocks 
which appellant was mandamused to return. This 
being so, the Act has no application to them and they 
were not returnable and he should not have been re¬ 
quired to return them. For the foregoing reasons the 
judgment below should be reversed. 

All of which is respectfully submitted. 

John E. Hughes, 

Philip F. Biggins, 
Attorneys for Appellant. 

Of Counsel: 

William Cogger. 







